





a. Plain Meaning of the Text

Applying the foregoing principles, this Court first looks to the plain
meaning of individual words in the statute, also taking into consideration the
structure of sentences used, as well as the overall grammatical context of the
various sentences and phrases within the statute.

The Court notes that both §§ 57-9 (A) and (B) begin by using the same
phrase:

“If a division has heretofore occurred or shall hereafter occurina. ...”
At this point, then, the two sections begin to differ, as part A continues:

“church or religious society, to which any such congregation whose
property is held by trustees is attached . . ..”

while part B continues:

“congregation whose property is held by trustees which, in its organization
and government, is a church or society entirely independent of any other church
or general society . . ..”

Thus, the plain text of the statute makes clear that part B applies only to
churches that are “entirely independent of any other church or general
society.”

However, the two sections then merge once again, as each states that, in
the event of a “division,” the individual congregation, by majority vote, may
determine the destiny of its property. Thus, both section A and section B of
57-9 provide that a congregational majority may determine the future of its
property. There is, however, a significant distinction between § 57-9 (A) and (B)
regarding the procedure for a majority vote. In the case of an independent
church, such as the one described in (B), those who may participate in the vote
are those “entitled to vote by [the congregation’s] constitution as existing at the
time of the division, or where it has no written constitution, entitled to vote by its
ordinary practice or custom . . ..” In contrast, in (A), those entitled to vote are
“the members of such congregation over 18 years of age . . . .” Thus, in (B), the
legislature defers completely to the independent church’s constitution, ordinary
practice, or custom, whereas in (A), the legislature shows no such deference.
Instead, 57-9(A) appears to mandate a neutral rule that the members of the
congregation over 18 years of age may participate in the vote. More
importantly, (A) appears to reflect a determination by the Virginia legislature to
protect the voting rights of any local congregation which is subject to a
hierarchical church’s constitution or canons. This lends support to the notion
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that 57-9(A) was not enacted in contemplation that “divisions” would always be
consensual, authorized, or approved.

b. Expert Testimony
1. Dr. Mark Valeri

This Court also must consider the historical context in which the statute
was codified.37 Dr. Mark Valeri,38 an expert witness for the CANA
Congregations, testified during the trial that, based upon a search of
newspapers, religious journals/serials, religious pamphlets/tracts, and
denominational histories that are widely available in Virginia, the most
commonly understood definition of “division,” as understood in the mid-19th
century, both nationally and specifically in Virginia, is the “separation out of [a]
group of members of a religious . . .denomination in sufficient numbers to
begin to form an alternative polity[,] and the renunciation of the authority of
the original group in that process.”39 (Trial Tr. 52:18-55:20.) Further, Dr.
Valeri stated that typically when a group left the particular denomination, it
was not an amicable split, nor was it “with the approval or consent of the
higher ecclesiastical authorities.” (Trial Tr. 56:1-14.)

37 Although it has undergone minor non-substantive changes since its
enactment in 1867, both sides concede that the statute remains substantively
the same today as it did in 1867.

38 Dr. Valeri is a specialist in American religious history, which “encompasses
the history of religious thought, religious life, religious congregations and its
interaction with society from the colonial period through the present.” (Trial
Tr. 45:8-16.) Dr. Valeri presently works at Union Theological Seminary in
Richmond, Virginia. He obtained a master’s of divinity from Yale University,
and a doctorate in philosophy from Princeton University. The topic of his
doctorate was American religious history. He has published numerous books
and articles, including one book that, at the time of trial, was soon to be
published, that focuses upon American religious history during the period from
1750 through 1910. He is also an ordained Presbyterian minister. He gives
frequent lectures regarding American religious history, many of which relate
specifically to Virginia religious history. (Trial Tr. 45:17-50:8.)

39 Dr. Valeri also stated that there was a second common definition of
“division,” which “refers to internal strife or division as in our church is having
a quarrel or division over a particular issue.” (Trial Tr. 54:12-14.) Further,
this “internal strife” frequently leads to a separation, according to Valeri, so
that the second definition of “division” often merges into the first. See Trial Tr.
54:4-18.
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Dr. Valeri testified at length regarding the various splits among the
Presbyterians throughout the 19t century. First, in 1837, due to a debate over
“revivalism,” and “ordination procedures,” there was a split that resulted in the
formation of a “new branch” of Presbyterianism, termed the “New school.”

(Trial Tr. at 57:21-58:15.) This was not a geographical split, since “[e]very state
. . . had a mixture [of both Old School and New School groups|.” (Trial Tr.
99:2-7.) The General Assembly, which was the “highest ecclesiastical authority
in the Presbyterian Church in the mid-1800s,” did not “approve” of this
“division.” (Trial Tr. 60:3-11.) In Dr. Valeri’s words, “They [the Old School and
New School] recognize each other exists, but they don’t recognize the legitimacy
of the other,” (Trial Tr. 68:1-3) which is evidenced by the fact that “the old
school begins deposing some of the new school ministers.”? (Trial Tr. 61:11-
12.) This split between the Old School and New School was far from amicable,
as evidenced by the fact that the Old School apparently charged the New
School with being “corrupt in doctrine, fanatical in practice, and guilty of the
sin of schism.”#! (Trial Tr. 65:2-10.) Eventually, “all of the ordinations which
took place under this new school were considered invalid and not acceptable by
the old school.” (Trial Tr. 67:7-9.)

Following this Old School-New School split, the New School proceeded to
itself divide, as, according to Dr. Valeri, “the southern synods or at least some
Virginia synods split off from the general conference,” to form the “United
Synod.” (Trial Tr. 73:1-21.) The United Synod then “engage[d] in activities that
were condemned by the [N]Jew school,” including “sen[ding] unauthorized
missionaries throughout into new school territories.” (Trial Tr. 73:22-74:9.) As
Dr. Valeri remarked, “when you send a [missionary] into the parish, into the
parish of an existing church, it is a de facto statement of the illegitimacy of the
current ministry in that location.” (Trial Tr. 74:17-20.)

After discussing the above two major splits among the Presbyterians, Dr.
Valeri also described a separate and smaller “division” which occurred with the
departure of only three ministers from the Presbyterian Church, who left to
form their own polity. (Trial Tr. 77:10-78:11.) “Entire congregations”
proceeded to join these three ministers, and thus the Cumberland church
continued to grow into its own denomination, the Cumberland Presbyterian
Church. See Trial Tr. 77:10-78:19.

Dr. Valeri further described “division” as a “process” which

40 Another word for “depose” is “defrock,” which was considered a “vulgar kind
of diction,” at the time of the New School-Old School split. (Trial Tr. 61:17-22.)

41 Dr. Valeri testified that this use of the word “schism” indicated that the

religious body accused of “schism” was thought to be heretical, deviant, and
“contemptuous of authorities.” (Trial Tr. 65:6-16.)
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begins with disaffection or controversy and then a few members
separate out. They are then joined by other members. They form
a group and begin to actually talk of themselves as a separate
group, and they are later joined by other groups over the period of
weeks, months, sometimes years . . . the division is a process that
begins small and then grows and that line of crossing between
predivision to division is not a hard and fast line.

(Trial Tr. at 78: 20-79:16.)

Finally, Dr. Valeri discussed a split in the Old School itself, which
resulted, according to Dr. Valeri, in the formation of the Presbyterian Church
in the United States (“PCUSA”--the preexisting denomination) and the
Presbyterian Church in the Confederate States of America (“PCCSA”--the new
denomination). Dr. Valeri read excerpts from the “Christian Observer,” a
newspaper founded in Louisville, Kentucky around the year 1840, in which
citizens are quoted as publicly describing this split in the Old School as a
“division.” (Trial Tr. 87:2-88:3.) This Old School split was in fact described by
Dr. Valeri as being particularly acrimonious, as the PCUSA “actually had
statutes in its own constitution which would have made the ordination of
ministers in this new PCCSA invalid.” (Trial Tr. 88:8-13.) Further, the PCCSA
was “completely organized separately and independently from the Presbyterian
Church,” in that the breakaway PCCSA group had “parallel General Assembly,
parallel Synods, parallel presbyteries, parallel ordination—parallel and different
ordination processes, different qualifications for ordination.” (Trial Tr. 88:22-
89:6.) Also according to Dr. Valeri, another act taken by the PCUSA to reflect
its anger over the creation of the PCCSA included the passage of the “Gardiner
Spring Resolutions,” which “demanded that any Presbyterian minister profess
fealty . . . to the federal union and disavow slave holding as a sin against God,
and ministers who did [not do] that could not be ordained.” (Trial Tr. at 89:11-
90:1)

Thus, the condition of the Presbyterian denomination as a whole in 1867
(the year in which the statute currently codified as section 57-9 was originally
passed) was that there was still an Old School/New School division, as well as
a division between the northern and southern Presbyterian churches. (Trial Tr.
91:1-4.)

Further, Dr. Valeri testified that all the above splits would have been
characterized as “divisions,” and that the “operating principle seems to be that
groups of three feel themselves qualified to form themselves into new units.”
(Trial Tr. at 82:10-15, 92:6-9.) His definition of division “carries across” all
denominations. (Trial Tr. 94:8-9; 56:15-17.) In contrast, he stated thatif a
group of individuals from the Lutheran Church left the Lutheran Church and
became Baptists, that this would be merely a “departure or transfer,” rather
than a “division.” (Trial Tr. 92:16-93:2.)
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Further, Dr. Valeri defined “branch” as “the new organization or polity*2
that results from the division.” (Trial Tr. 94:17-18.) Dr. Valeri testified that a
“branch” “contains more than one group, and it claims some affiliation*3 with
the genetic origin of the original group and consists of people who belong to the
original group.” (Trial Tr. 94:19-21.) He testified that this definition of
“branch” remains the same among denominations, “although the branch itself
looks different|] . . . from denomination to denomination,” in that “the shape,
the coloration, the specifics look different . . . [flor example, Episcopalians have
Dioceses and Bishops. Presbyterians have presbyteries.” (Trial Tr. 95:7-18.) It
was not Dr. Valeri’s view that “the new group [must] be acknowledged by the
entity from which it divided in order to be viewed in common parlance as a
branch.” (Trial Tr. 95:19-21.) For example, the Cumberland Presbyterian
Church, although it later reunited with the original Presbyterian entity from
which it had previously divided, was on its own for 90 years, during which
period of time it was neither formally nor informally connected with the PCUSA,
yet a 1904 New York Times’ article referred to Cumberland as a “branch” of the
original Presbyterian entity from which it had divided. See Trial Tr. 96:1-98:1.

Dr. Valeri testified that the word “branch” is often used within the
Christian Church to describe “the large deeply historical divisions in
Christianity,” including the three main branches: Roman Catholic, Eastern
Orthodox, and Protestant, but that “branch” is also used to describe more
narrow, particularized branches, so that Dr. Valeri would consider the
Cumberland Presbyterian Church to be a “branch” of the original Presbyterian
Church, and would also consider the Presbyterian Church’s Old School and
New School to be “branches” of each other. See Trial Tr. 97:21-100:7.

Dr. Valeri also testified that the three largest denominations in both the
United States and Virginia in 1867 were the Methodists, the Baptists, and then
the Presbyterians (in descending order of size). (Trial Tr. 103:9-104:1.) All of
these denominations experienced divisions on multiple occasions, which were
“a subject of frequent public commentary in the 19t century in Virginia,” in
“newspapers, religious tracts and pamphlets, denominational stories and
histories.” (Trial Tr. 104:15-105:5.)

42 Dr. Valeri defines “polity” as “that structure which adjudicates not only
what happens within an individual congregation [such as] how worship shall
be conducted]|,] but how congregations shall relate to each other and ordained
people shall relate to each other . . . you must have more than one
congregation to have a polity.” (Trial Tr. 93:17-22.)

43 Valeri defined “affiliation” for these purposes as “claim|ing], for example, to

revere the same sacred texts or organize themselves in the basic similar polities
...."” (Trial Tr. 95:3-5.)
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Finally, Dr. Valeri testified that the Episcopal Church itself experienced a
“division” during 1873-74,4* the cause being “[d]ebate over liturgical practices
and then the suspension of a pastor around whom a group of supporters of
[the] pastor gather[ed] and beg|an] to have meetings.” (Trial Tr. 105:19-22.)
These supporters, numbering seven clergy and nineteen lay people, left the
Episcopal Church to form the “Reformed Episcopal Church.” (Trial Tr. 106:11-
107:20.) The Reformed Episcopal Church continued to grow, as more
congregations later followed the original seven clergy and nineteen lay people.
The Episcopal Church reacted by “denounc|ing] the movement as a schism45
and . . . depos|ing] its chief leader . . . which meant all of the subsequent
ordinations he conducted were invalid.” (Trial Tr. 107:10-108:1.) The
Episcopal Church today still refers to this particular split as a “schism.” Pl.’s
Ex. 5, “The Episcopal Dictionary definition of ‘Schism,” (“The earliest
significant schism from the Episcopal Church was that of the Reformed
Episcopal Church, which began in 1873. There were also some smaller
schisms from it in the later twentieth century over Prayer Book revision and
the ordination of women.”) Today the Reformed Episcopal Church has grown
to almost 6,000 members. (Trial Tr. 111:7-12.)

In sum, Dr. Valeri testified that the “average, ordinary Virginian in 1867”
would have understood “division” to mean “the separation out of a group in
rejection of the authority,” and that “it is that act of division which creates a
branch.” This understanding would “encompass situations in which the
church or religious society” did not “approve” of the division,” as well as
situations in which the “new entity, the new polity, was not formally affiliated
with the church and religious society from which it divided.” (Trial Tr. 115:15-
116:15.)

44 There was also considerable discussion during the trial regarding the
alleged “division” of the ECUSA during the Civil War. The disagreement
between the parties centered on whether this alleged “division” was
acrimonious and caused by doctrinal or theological differences, or whether it
was simply a “geographical” type of split mandated by the political realities on
the ground caused by the war. This Court need not and does not resolve the
disagreement.

45 Valeri testified regarding the difference between “schism” and “division” as
follows: “Structurally and procedurally they look very much alike, but the word
‘schism’ is often used of the word [sic] of the parent or originating
denomination as a pejorative for what has gone on and implying that it is—has
bad theology and a contemptuous order and ecclesiastical authority.” (Trial Tr.
109:18-110:1.)
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ii. Dr. Charles Irons

CANA Congregations’ expert witness Dr. Charles Irons,*6 testified that in
preparation for this case he reviewed “congregational records, denominational
records, denominational newspapers, secular newspapers from the period,
some private papers,” and “county court records.” (Trial Tr. 175:9-19.) Dr.
Irons stated that, in his opinion, “the most common definition of division would
be the fragmentation of one religious jurisdiction to create two or more
jurisdictions.”#? (Trial Tr. 178:7-9.)

Dr. Irons further stated that the definition of “branch,” if “division” and
“branch” are used in the same sentence, would mandate that “branch” is being
used to describe one of the “resulting jurisdictions” of the “division.” (Trial Tr.
180:1-16.) Dr. Irons corroborated Dr. Valeri’s testimony that across all
denominations, “[m]ost divisions [were] simply not consensual,” and Dr. Irons
stated that “Virginians would not have summarily construed [that a division
was approved by the ecclesiastical authorities] at all.” (Trial Tr. 181:17-19.)

Dr. Irons testified at length regarding the various national splits that
occurred in the Methodist Church during the 19t century, which was the
largest denomination in Virginia in 1867. (Trial Tr. 183:2-9.) Virginians would
have known about all of these splits, and about nine out of the almost dozen
Methodist splits that occurred during the 19t century impacted Virginia
directly. (Trial Tr. 183:10-184:12.) Dr. Irons testified about the creation of the
Methodist Episcopal Church South, which was one of the major splits that
would have specifically impacted Virginia. In 1844, at the Methodist General
Conference, the northern and southern factions within the Methodist church
developed a “provisional plan of separation.”8 (Trial Tr. 189:1-16.) Then in

46 Dr. Irons received his bachelor’s degree, master’s degree, and Ph.D. from the
University of Virginia. The topic of his dissertation was the “conflict over
slavery within Virginia churches,” which covered the time period from 1740
through about 1870. He currently works at Elon University in North Carolina,
where he is an assistant professor of history. He has also been a guest lecturer
at the University of Virginia and Duke University. He has written numerous
articles on the topic of Virginia history, and the topic of his forthcoming book is
“on conlflicts over slavery within Virginia churches, particularly between black
and white evangelicals within Virginia churches.” (Trial Tr. 170:6-174:3.)

47 “Division” could also mean, according to Dr. Irons, “internal conflict or
discord within a religious body. Most often when it’s used in that sense, it’s
the threat of division or talk of division.” (Trial Tr. 178:12-16.)

48 Dr. Irons stated that this so-called “plan of separation” was never ratified,

since the three-quarters (3/4) vote of all Methodists within the annual
conferences that was required to ratify certain “points” of the plan never took
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1845, these southern Methodist churches called for the organization of an
independent jurisdiction of the Methodist Church in the south, which met in
its first General Conference in 1846. This new southern entity was called the
“Methodist Episcopal Church South,” but was not recognized or acknowledged
as valid by the Methodist Episcopal Church. (Trial Tr. 194:9-195:1.) This
caused some upheaval within the Methodist Church in Virginia, since not all of
the Methodist congregations in Virginia automatically joined the southern
branch of the church. Dr. Irons testified that

[tihere were two primary groupings of Virginia Methodists who did
not affiliate with the Methodist Episcopal Church South. One
involved Methodists in the trans-Allegheny regions, but the other
involved Methodists in the Baltimore Conference, a unique
conference*® that included parts of Pennsylvania, Delaware,
Maryland, and Virginia.

(Trial Tr. 195:7-13.)

Yet another major split among the Methodists followed soon after when,
in 1861, the Baltimore Conference renounced the authority of the General
Conference of the Methodist Episcopal Church. This was due to the fact that
the Baltimore Conference was angered over a resolution passed by the
Methodist Episcopal Church during its 1860 General Conference. (Trial Tr.
196:1-199:6.) In that resolution, the Methodist Episcopal Church strongly
condemned slavery. Because the Baltimore Conference had taken a different
position on slavery,30 the Baltimore Conference felt that this Methodist
Episcopal Church resolution threatened the Baltimore Conference’s neutrality.
(Trial Tr. 198:20-199:6.) The Baltimore Conference thus “physically separat[ed]
themselves from the Methodist Episcopal Church.” (Trial Tr. at 200:8-10.) The
Methodist Episcopal Church tried to “recoup their lost members and their lost
churches by targeting individual congregations,” one of its tactics being the

place. See Trial Tr. 193:9-15. ECUSA/Diocese expert Dr. Mullen took issue
with this (Trial Tr. 1049:19-1050:5), but acknowledged that, in any event, this
plan of separation “broke down” soon after its enactment. (Trial Tr. 1158:12-
15.)

49 A “conference” is to the Methodist Church what the “Diocese” is to the
Episcopal Church—it is a type of “governing body” within the Methodist
Church. See Trial Tr. 195:14-22.

50 That position was described by Dr. Irons as follows: “[tJhe Baltimore
Conference on the one hand prohibited slave owning among their ministers.
On the other hand, the Baltimore Conference forbid identifying slavery as a sin
or disciplining slave-holding members.” (Trial Tr. 196:12-20.)

55



formation of its own competing Baltimore Conference. There were then two
different competing Baltimore Conferences in existence for about five years.
(Trial Tr. 200:14-201:21.) This resulted in “[v]ery significant ecclesiastical
disorder and competition” within the Methodist Church in Virginia in the
1860s. (Trial Tr. 202:6-10.) Dr. Irons testified that all these splits and
infighting would have been characterized as “divisions” within the Methodist
Church. See Trial Tr. 202:11-203:20. Dr. Irons rejected the idea that this
particular Baltimore Conference division resulted from any formal “plan.”
(Trial Tr. 204:8-11.)>1

Next, Dr. Irons testified to the history surrounding the enactment of the
statutory provision that is codified today as 57-9. It was initially enacted in
1867, and its sponsor was John Baldwin, who at that time was the speaker of
the house in the General Assembly. Mr. Baldwin came from Augusta County.
(Trial Tr. 220:20-221:21.) Dr. Irons read from a newspaper article®? that
described a particular Methodist congregation that had invoked 57-9. The
congregation was, in fact, represented in court by John Baldwin himself. (Trial
Tr. 222:18-223:16.) One of the arguments that this Methodist congregation
cited as being in its favor was that “the object of the law [which today is
codified as 57-9] of the last legislature was to protect local religious
congregations who when their church divided were compelled to make choice
between the different branches of it, and to allow them in some such cases to
take their property with them, and that it was the purpose of this congregation
to claim the benefit of that protection.” (Trial Tr. 224:1-8.) Dr. Irons confirmed
that the article did not state that the “ecclesiastical authorities ha|d] to approve
the division.” (Trial Tr. 224:9-12.)

The Court ultimately accepted the congregation’s petition, and accordingly
entered the following order:

A Religious Congregation of Methodists in the town of Staunton
this day presented to the Court certain papers in which it is recited
& claimed that “the Baltimore Conference of the Methodist
Episcopal Church severed its connection with the General
Conference of said Church, by resolution adopted during its
[illegible] in Staunton, Va, in March, 1861 & in February, 1866 by

51 Dr. Irons also testified regarding various Baptist divisions within Virginia,
which this Court does not find relevant, due to the fact that the Baptist form of
congregational government is very different than the hierarchical form of
government in the Episcopal Church. See Trial Tr. 205:3-206:8.

52 The article was identified as Pls.” Ex. 48, “Article detailing Circuit Court case
involving the local Methodist congregation, published in the Staunton
Spectator, 6/25/1867,” but was only read into the record by the witness, not
admitted into evidence.
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a unanimous vote, formed a union with the Methodist Episcopal
Church South”—which the said Congregation is one of the
congregations of the said Baltimore Conference, known as
Staunton Station, in Rockingham District, and which the said
Congregation of Staunton Station having assembled at their
Church on the [illegible] day of April, 1867, to determine to which
division of the Church they should thereafter belong; and the
question having been submitted to the communicants & pew
holders & pew-owners of said congregation over twenty-one years
of age—it was determined by vote of the majority of the whole
number, that said congregation should thereafter belong to the
Methodist Episcopal Church South; and it appearing to the Court
from an inspection of the said papers that the vote of the said
Congregation has been fairly taken, according to the provisions of
the Act of Assembly in such cases made and provided, and that of
118 members of the said Congregation, entitled to vote [illegible]
voted in accordance with the determination of the Congregation,
and the remaining 17 either failed or refused to vote-the Court
doth approve the proceedings of the said Congregation and their
said determination, as having been taken and ascertained
according to law, and doth order that such approval be entered of
record; and that the said papers be filed and preserved by the
Clerk among the records of the Court.

(Pls.” Ex. 96, “August County CL Order Book 6/28/1867.7)

Dr. Irons also located other similar orders in various other Virginia
counties, totaling twenty-nine. Of these twenty-nine orders, 25 were from
Methodist congregations,>3 and four were Presbyterian. (Trial Tr. 245:1-8.) Dr.
Irons testified that none of the congregations filing these petitions alleged that
the division had been approved by “higher ecclesiastical authorities,” nor did
they allege that the petitions themselves “had been approved by higher
ecclesiastical authorities.” (Trial Tr. 245:9-246:2.) These petitions were all
“uniformly accepted by the court.” (Trial Tr. 230:10-11.)

iii. Dr. Ian Douglas

ECUSA /Diocese expert Dr. lan Douglas5* testified that neither ECUSA
nor a diocese within ECUSA can divide “without the action of [the] General

53 Dr. Irons confirmed that, among the Methodist petitions he located, not all
chose to affiliate with the Methodist Episcopal Church South—one
congregation chose to go with the Methodist Episcopal Church, which was the
northern branch of the church. (Trial Tr. 242:11-22.)

54 See supra note 8.
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Convention.” (Trial Tr. 842:19-843:2.)55 He further stated that “a congregation
or a people c[ould] choose to leave a parish or leave [ECUSA], but that such
action would “not fundamentally constitute a division or a departure of a
parish . . . from the wider Episcopal Church” (Tr. 843:10-14), nor would this
have a “structural impact” on ECUSA (Tr. 844:4-6). When asked whether it is
possible for the Anglican Communion to divide, Dr. Douglas responded as
follows:

Q: Okay. Dr. Douglas, in your opinion, has the Anglican
Communion divided?

A: In my opinion it has not divided.
Q: Could you explain that?

A: Yeah. The Anglican Communion is a family of churches, and we
all share a kind of historical relationship, one with another, as
brothers and sisters in Christ, understanding and seeing our
common ancestry in the Church of England through the See of
Canterbury. And as such as a family of churches coming together
to serve what God has called us to be about in the world, we as an
Anglican Communion, I would argue, are in the process of
becoming rather than dividing.

I mean, this is a way by which families are learning to work
together and live together in a new and deeper interdependent and
mutually responsible manner.

Q: Dr. Douglas, in your view, would it be possible for the Anglican
Communion to divide?

A: It really wouldn'’t be possible for the Anglican Communion to
divide because that presupposes some kind of intact whole that
somehow will be broken by some action.

Once again, it’s a family of churches.

55 Dr. Douglas testified that “there can be no division without formal approval
of the division by the highest adjudicators of the religious body involved,” (Trial
Tr. 895:3-7) and that “the only way the [ECUSA] can effect a division is to carve
up a diocese geographically.” (Trial Tr. 898:8-11). On cross-examination,
however, Dr. Douglas also testified that he did not perform any historical
research, nor did he consult any historical reference books in order to
formulate his definition of division. (Trial Tr. 892:2-15.)
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(Trial Tr. 862:6-863:8.)°6

In regard to the definition of “church or religious society,” Dr. Douglas
testified that he had never heard the Anglican Communion referred to as
such.57 (Trial Tr. 845:21-846:1.) Dr. Douglas defined “religious society” as
“generally speaking . . . a voluntary grouping of people who have come together
to effect some goal or achieve some end.” (Trial Tr. 926:18-21.)58 In addition,
Dr. Douglas stated that, in his opinion, individual congregations within ECUSA

56 Dr. Douglas acknowledged that if the Church of Nigeria made a declaration
of “broken communion” with the Episcopal Church (Trial Tr. 950:10-12), this
would “alter[] the relationship between the Church of Nigeria and the Episcopal
Church” (Trial Tr. 950:21-951:8). Dr. Douglas also acknowledged that “the
amendments to the Church of Nigeria Constitution create a different way of
defining one’s self as being Anglican as compared to what . . . [has] historically
[been] done, namely in relationship with the See of Canterbury” (Trial Tr.
955:20-956:2), since what the Church of Nigeria was trying to do by the
amendments was to “elevate the 39 articles of religion and the ordinal of the
1662 Prayer Book as normative for Anglican identity as compared to that
historic relationship with the See of Canterbury” (Tr. 956:3-8). Cross-
examination also indicated that in a previous deposition, Dr. Douglas, when
asked “What concrete steps, if any, would you view as being necessary to
evidence a division of the Anglican Communion?” answered: “If one church or
the other functioned as if they had no relationship with another church in the
Anglican Communion.” (Trial Tr. 959:15-960:10.) Finally, when asked by the
Court whether “a province declaring that it was out of communion with another
province [would] be the most severe action one province could take to
disassociate itself from another province,” Dr. Douglas responded in the
affirmative. (Trial Tr. 993:18-994:2.)

57 Significantly, Dr. Douglas also stated: “I do not think it’s fair to describe the
Anglican Communion as a Fellowship of churches because that implies a much
looser kind of federation or voluntary association that doesn’t get at the historic
DNA and relationship as a family of churches.” (Tr. 912:17-21). Dr. Douglas
further stated that he prefers the “metaphor of a family of churches” to
describe the Anglican Communion, (Tr. 913:10-13), in that it is “[a] family of
churches with a shared history and a common DNA with a focus of unity in the
Archbishop of Canterbury.” (Tr. 917:21-918:1).

58 Dr. Douglas stated: “I would say society—if that’s what they’re using to
describe the Anglican Communion—I would want to say to them, say you
know, honestly, it’s more of a family of churches that shares a common history
and commitment to continue to work together and not necessarily some
voluntary association . . . .” (Trial Tr. 929:16-21.)
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are not “attached”>® to the Anglican Communion, because “the Anglican
Communion . . . is not some kind of intact whole . . . . an individual cannot be
attached to the Anglican Communion because . . . fundamentally the
Communion doesn'’t exist in that kind of reality.” (Trial Tr. 871:4-871:22).60

Dr. Douglas understood the term “branch” to mean, “something that’s
attached to a common trunk which has been nurtured from a common seed.”
(Trial Tr. 873:3-5.)61 He testified that CANA and ADV are not “branches” of the
Diocese, or ECUSA, (Trial Tr. 875:7-15) nor are CANA or ADV “branches” of the
Anglican Communion.5? (Trial Tr. 879:2-5.) Dr. Douglas presented the
following example of a situation in which one religious entity would not be a
“branch” of the other: Dr. Douglas stated that ECUSA at one time had a
missionary diocese in Mexico, which ECUSA began in order to serve “Roman
Catholics who were alienated from the Roman Catholic Church in Mexico [and
who] sought a relationship with [ECUSA].” (Trial Tr. 877:3-11.) Dr. Douglas
stated that no one would have considered this Episcopal Missionary Diocese to
be a “branch” of the Roman Catholic Church. (Trial Tr. 878:12-18.)

59 On cross-examination, Dr. Douglas testified that he does not base his
definition of “attach” on any dictionary, historical source, or statute, but on his
“perspective as an [sic] missiologist . . . and as a scholar of the church.” (Trial
Tr. 968:20-972:1.)

60 However, it was Dr. Douglas’ opinion that individual congregations are
attached to both ECUSA and the Diocese, pursuant to his definition of
attachment, which is “[b]elonging to, under the authority of a set of
Constitution and Canons that are [the] agreed-upon polity of a church.” (Trial
Tr. 872:1-14)

61 Dr. Douglas stated that his definition of “branch” was not based upon any
statute, historical use of the term, or dictionary. (Trial Tr. 901:1-11.)

62 Dr. Douglas did not consider CANA or ADV to be a branch of the Anglican
Communion, because “[w]hile they might be considered by the Nigerian church
[to be] an ecclesial initiative of the Nigerian church, the presence of an Anglican

incursion into another already established Anglican church is frowned upon by
the Anglican Communion.” (Trial Tr. 879:7-12.)
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iv. Dr. Robert Bruce Mullen

Dr. Robert Bruce Mullen,%3 provided expert testimony for
ECUSA/Diocese related to American religious history, specifically Anglican
history and the Anglican Communion. (Trial Tr. 1028:8-10.) Dr. Mullen
testified that, in his opinion, the Anglican Communion is not a church or
religious society “in any organizational sense.” (Trial Tr. 1029:9-11.) In Dr.
Mullen’s opinion, the word “religious society” was used in the 19t century as a
synonym for the word “church.” See Trial Tr. 1031:13-1032:17. He stated that
the word “religious society” would have also been used to describe a voluntary
society, which means “persons coming together as individuals for a common
purpose.” (Trial Tr. 1032:19-1033:4.) The Anglican Communion would not fit
this second definition, Dr. Mullen stated, because the Anglican Communion “is
a communion of churches, not of individuals. (Trial Tr. 1033:14-17.) Dr.
Mullen also stated that, prior to 1867, the term “religious society” would never
have been used to describe “national or international associations of
autonomous churches,” since prior to 1867, “there were no such groups.”
(Trial Tr. 1033:18-22.) Dr. Mullen additionally testified that he had never
heard of the Anglican Communion being referred to as a religious society.
(Trial Tr. 1034:19-21.)

In regard to the definition of “attach,” Dr. Mullen testified that individual
congregations within ECUSA are attached to their Diocese, and also “in certain
key ways” are attached to ECUSA, but that “[individual congregations] are not
attached to the Anglican Communion.” (Trial Tr. 1035:17-1036:1.) Dr. Mullen
defined attachment as having certain “indicia” that include “rules of worship,
or order, and of ministry” which “bind [an] individual congregation,” (Trial Tr.
1036:2-14), but that “[tlhere are no parallel situations in the Anglican
Communion (Trial Tr. 1036:21-22.)

63 Dr. Mullen is employed at the General Theological Seminary Episcopal
Church in New York, New York, where he is the Society for Promotion of
Religion and Learning Professor of History in World Mission and Professor of
Modern Anglican Studies. (Trial Tr. 1024:3-11.) His degrees include an MAR,
magna cum laude from Yale Divinity School, and a Ph.D. in the history of
Christianity from Yale University, where the subject of his dissertation was “the
high church movement in the Episcopal Church in the 19t% [c]entury,
particularly how it related to the broader Evangelical culture.” (Trial Tr.
1025:5-14.) Dr. Mullen has taught at various educational institutions,
including Yale University, Wesleyan University, and North Carolina State
University, as well as Duke Divinity School, (Tr. 1025:18-1026: 3) and courses
taught include the history of Christianity, with a specialty in American
Religious History, focused upon Episcopal and Anglican studies. (Trial Tr.
1026:4-10.) He is the author of numerous books and articles regarding the
history of Christianity, as well as the history of the Episcopal Church in
particular. (Trial Tr. 1026:13-1027:18.)
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In regard to the definition of “branch,” Dr. Mullen stated that CANA and
ADV cannot be considered a branch of ECUSA, but that CANA and ADV can in
fact be viewed as branches of the Church of Nigeria. (Trial Tr. 1037:17-
1038:11.) Dr. Mullen testified that the word “branch” means to him, “[a]s a
historian . . . an extension that grows out of an earlier body or another body of
a Christian communion . . . it does not necessarily have to be legally
connected.” (Trial Tr. 1038:12-1039:6.) He also does not consider CANA or

ADV to be branches of the Anglican Communion, or of the Diocese. (Trial Tr.
1039:7-1040:12.)

Dr. Mullen further testified that, in his opinion as a historian, the term
“division” as defined in the context of a religious denomination is the
following:64 “a formal separation of a larger religious body such that it looks
markedly different after this has been done . . . it [is] much more formal . . .
than just simply an informal separation.” (Trial Tr. 1041:2-11.) He testified
that in the 19t century, there would have been a distinction made “between a
division and a denomination as a whole and a mere departure of [sic]
separation from that denomination.” (Trial Tr. 1046:20-1047:1.) So, “[t]he
language of division tended to be specifically directed to some of the major
things regarding the large Evangelical denominations.” (Trial Tr. 1047:8-10.)
Dr. Mullen testified that the “prominent division[s] in religious denominations”
in the mid-19t% century included the following: 1.) the “splitting of the
Presbyterian Church in 1838 between an Old School and a New School
primarily on questions of polity and theology”; 2.) the 1844 division of the
Methodists in regard to the question of slavery; 3.) the 1845 Baptist division;
4.) the 1857-59 separation of the Presbyterian new School into northern and
southern branches; and 5.) the 1861 division of the Old School Presbyterians
between the Northern and Southern branch. (Trial Tr. 1047:16-1048:15.)
Specifically in regard to the various splits among the Presbyterians, Dr. Mullen
testified that these various splits were taken in accordance with official action
by the church’s governing authority.65 See Trial Tr. 1054:16-1059:1. It was
Dr. Mullen’s opinion that all of these “divisions in religious denominations”
were the ones that “prompted the Virginia Legislature to adopt Section 57-9.”
(Trial Tr. 1061:21-1062:3.)

64 On cross-examination, Dr. Mullen testified that he “d[id] not know what the
public usage” of the term division would have been in the 19t century. (Trial
Tr. 1100:6-22))

65 On cross-examination, however, Dr. Mullen acknowledged that the formal
“Plan of Separation” was never ratified; nevertheless, by the 1850s, it had
become a “fait accompli.” See Trial Tr. 1154:9-1155:14.
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Finally, Dr. Mullen testified regarding the formation of the Reformed
Episcopal Church in the 1870s, stating that this was not considered a
“division” within ECUSA. (Trial Tr. 1071:9-1073:7.) Dr. Mullen further
testified that the Reformed Episcopal Church and ECUSA have never been “in
communion with each other,” and that the Reformed Episcopal Church has
never been a part of the Anglican Communion. (Trial Tr. 1075:18-1076:2.)

V. A Comment Regarding the Expert Testimony

This Court views each of the four experts who testified as sincere
professionals, each bringing a wealth of expertise to their task, and each
attempting in good faith to assist the Court in its obligation to interpret 57-9.
Having said that, the Court finds the testimony of the two CANA congregation
experts—Dr. Valeri and Dr. Irons—to be more persuasive and convincing. The
Court found the opinions of the CANA experts to be tied directly to the
particular and pertinent historical record relevant to the instant case. Some of
the significant opinions offered by ECUSA/Diocese experts did not appear to be
so tethered; rather, they appeared to be expressions of opinion based on the
experts’ general knowledge. Moreover, this Court found the testimony of
CANA’s expert, Dr. Irons, to be especially helpful to the Court in understanding
the early history of 57-9.

2. Caselaw

At the outset, the Court must emphasize that there is no controlling
Virginia caselaw on point with the issues confronting this Court. Indeed, there
is almost no caselaw that can even be characterized as bearing on the issues
before this Court. Nevertheless, there are a few cases that provide this Court
some guidance.

a. Brooke v. Shacklett

Brooke v. Shacklett, 54 Va. 301 (1856) addressed the issue as to which
Methodist Church—the Methodist Episcopal Church, or the Methodist
Episcopal Church South—was the correct beneficiary of the trust in question.
Brooke pre-dates the enactment of what is today section 57-9 by eleven years,
and involved a dispute among factions of the members of the congregations
worshipping at two church-houses in Faquier county, Virginia—one faction
supported the Methodist Episcopal Church, while the other supported the
Methodist Episcopal Church South. On appeal, the Virginia Supreme Court
sets forth the language of the deed in question:66

66 Brooke begins by setting forth a brief history of Virginia law relating to the
validity of “devises and bequests to religious societies or congregations.” Id. at
309. Significantly, the Brooke Court implies that, in Virginia, there is a
distinct policy preference for the rights of local congregations: “No dedication of
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the trustees are to hold the property conveyed to them, and their
successors forever, in trust that they shall build or cause to be
built thereon a house or place of worship for the use of the
members of the Methodist Episcopal church in the United States of
America, according to the rules and discipline which from time to
time may be agreed upon and adopted by the ministers and
preachers of the said church, at their general conferences in the
United States of America; and in further trust and confidence that
they shall at all times forever hereafter permit such ministers and
preachers belonging to said church, as shall from time to time be
duly authorized by the general conferences of the ministers and
preachers of the said Methodist Episcopal church, or by the
annual conferences authorized by the said general conference, to
preach and expound God's holy word therein.

Id. at 314. The Brooke Court found that the Methodist Episcopal Church had
undergone a “division,” after the date of the deed in question, but prior to the
date on which Brooke was decided, “which was effected under certain
resolutions adopted by the general conference in 1844.” Id. at 321. The
Brooke Court then goes on to describe various of these “resolutions,”6? which
made up a “provisional plan of separation.” Id. at 323.

property to religious uses, which does not respect these rights of the local
society or religious congregation. . . [and] which does not design such
enjoyment of the uses of the property . . . by the local religious society or
congregation, can be placed within the . . . statutes. Id. at 313 (emphasis
added).

67 Brooke describes these resolutions as follows:

The first resolution declares, that should the delegates from the
annual conferences in the slaveholding states find it necessary to
unite in a distinct ecclesiastical connection, the following rule shall
be observed with regard to the northern boundary of such
connection: All the societies, stations and conferences adhering to
the church in the south by a vote of a majority of the members of
said societies, stations and conferences, shall remain under the
unmolested pastoral care of the southern church (and the
ministers of the Methodist Episcopal church shall in no case
attempt to organize churches or societies within the limits of the
church south; nor shall they attempt to exercise any pastoral
oversight therein, it being understood that the ministry of the
south reciprocally observe the same rule in relation to stations,
societies and conferences adhering by vote of a majority to the
Methodist Episcopal church); provided also that this rule shall
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The Brooke Court acted upon the presumption that the 1844 plan of
separation had been properly adopted by the Methodist general conference and
was thus valid, and that therefore the provision of that plan which allowed
border societies to vote “to choose to which jurisdictional division of the church
they wlould] belong [either to the Methodist Episcopal Church, or Methodist
Episcopal Church South],” Id. at 326, was also valid. The Brooke Court found
that this particular church was in fact a “border society,” and that it had taken
a valid vote to adhere to the Methodist Episcopal Church South. Therefore,
Brooke held that the members of the Methodist Episcopal Church South were
entitled to the church property under the language of the deed. Id. at 327-28.

Brooke also states the following:

If at any time before the division of the church a controversy had
arisen among the members of the society at Salem church-house,
in respect to the occupancy of the house -- each party under the
lead of a preacher claiming its exclusive use for purposes of
worship -- the dispute must have been determined by enquiring,
not which of the two parties constituted a majority, or represented
the wishes of a majority, of the members of the society, but which
of the two preachers had been appointed and assigned to the
society in accordance to the laws of the church; which of the two
parties was acting in conformity with the discipline of the church,
and submitting to its lawful government.

apply only to societies, stations and conferences bordering on the
line of division, and not to interior charges, which shall in all cases
be left to the care of that church within whose territory they are
situated.

By the second resolution it is declared that ministers, local and
traveling, of every grade and office in the Methodist Episcopal
church may, as they prefer, remain in that church, or, without
blame, attach themselves to the church south.

And by the ninth it is declared that all the property of the
Methodist Episcopal church, in meeting-houses, parsonages,
colleges, schools, conference funds, cemeteries, and of every kind,
within the limits of the southern organization, shall be forever free
from any claim set up on the part of the Methodist Episcopal
church, so far as this resolution can be of force in the premises.

Id. at 321-22.
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Id. at 321 (emphasis added). The ECUSA/Diocese cite this passage as proof
that Brooke supports its position. However, the Brooke decision was premised
on a “division” whose existence was not in serious dispute. In other words,
that “division”—unlike the circumstances giving rise to the instant litigation—
was formally recognized at the highest level of the hierarchy of the church, as
manifested by the plan of separation. Brooke recognized—pre 57-9—that in
such a situation, a particular congregation’s vote to associate with a particular
branch of the Methodist church was a bonafide exercise of that congregation’s
prerogative pursuant to the plan. That Brooke also states that a dispute within
a congregation that occurs prior to a division should be resolved based on
“which of the two parties were acting in accordance with the discipline of the
church” is not helpful precedent to either party in this case because it does not
address the question at the heart of this litigation: Has a division occurred?

b. Hoskinson v. Pusey

In Hoskinson v. Pusey, 73 Va. 428 (1879), the first-known Virginia
Supreme Court case in which the Court mentions the pre-cursor to today’s 57-
9, the Virginia Supreme Court considered another church property dispute,
once again pitting the Methodist Episcopal Church against the Methodist
Episcopal Church South. This time the property in dispute involved a “house
of public worship,” which the Hoskinson Court refers to as “Harmony church,”
as well as a parsonage in Loudoun County. The deeds in question contained
the exact same language as did the deed in Brooke. Id. at 430-31.

On appeal, the Hoskinson Court first summarized the history of the
north-south split of the Methodist Church, according to the record developed
by the lower court, which included the history of the Baltimore conference.

The Baltimore conference chose, in 1846, to join the Methodist Episcopal
Church. Id. at 432-33. But then, in 1861, at its annual conference at
Staunton, a majority of the Baltimore Conference voted to become independent.
This lasted until 1866, when the independent Baltimore Conference then voted
at a conference in Alexandria, VA, to join the Methodist Episcopal Church
South. Meanwhile, the minority at the Staunton conference who had disagreed
with the majority vote had continued to hold their own Baltimore conference,
which remained associated with the Methodist Episcopal Church. Thus, the
Hoskinson Court noted there were two competing Baltimore conferences. Id. at
433-34.

After the 1866 Alexandria conference, the members of the Harmony
Church voted to join the Methodist Episcopal Church South, but when the vote
was taken, “none of the members who adhered to the Methodist Episcopal
Church were present . . . or, if any were present, they did not vote.” Id. at 434.
The Hoskinson Court then embarks upon an analysis as to whether or not the
Baltimore conference’s actions in 1846 and the years thereafter were taken in
accordance with the 1844 plan of separation. While this analysis is not
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germane to the instant litigation, it is noteworthy that the Supreme Court does
address, at least tangentially, the division statute now known as 57-9:

It is also insisted that the action of the congregation of "Harmony"
church, after the conference at Alexandria held in 1866, operated
to transfer the title and control of the property to that portion of
the congregation which adhered to the  Methodist
Episcopal Church South. That action has already been adverted to,
and is claimed to have been had under an act of the general
assembly, passed February 18th, 1867 (acts of 1866-7, ch. 210,
pp- 649, 650; Code of 1873, ch. 76, § 9}, which had the effect, as
contended, to transfer the control and use of the property as
aforesaid. It is not clear, from the evidence, whether this action of
the congregation was had before or after the passage of the act
referred to. I should rather infer that it was in 1866, before the act
was passed. If that were so, of course there would be nothing in
the point made by the appellants on the operation of the act. But
suppose it was after the passage of the act. It is a sufficient answer
to the claim of the appellants based on this statute, that it does
not appear by the record that the provisions of the statute have
been fully complied with. The portion bearing on this case reads as
follows: "And whereas divisions have occurred in some churches or
religious societies to which such religious congregations have been
attached, and such divisions may hereafter occur, it shall, in any
such case, be lawful for the communicants and pewholders over
twenty-one years of age, by a vote of a majority of the whole
number, as soon as practicable after the passage of this act, or
whenever such division shall occur, to determine to which branch
of the church or society such congregation shall thereafter belong;
and which determination shall be reported to the said court, and, if
approved, shall be so entered on the minutes, and shall be
conclusive as to the title to and control of any property held in
trust for such congregation, and shall be respected and enforced
accordingly in all the courts of this commonwealth.

Id. at 439-40. The Hoskinson Court concludes that the statute was not
complied with, because “there is no evidence that the determination of the
congregation manifested by the vote was reported to the circuit court of
Loudoun county, approved by that court, and so entered on its minutes.” Id.
at 440. The Hoskinson Court also emphasizes that “[cJompliance with these
requirements is essential to the effect given by the statutes.”®® Id. Ultimately,

68 The Court further states that if the statute had in fact been complied with,

the question would have been presented, whether the act does not
encroach upon vested rights in putting it in the power of a majority
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the Hoskinson Court ruled in favor of those members of the congregation
adhering to the Methodist Episcopal Church. Id. at 444.

The CANA Congregations argue that Hoskinson can and should be
read as implicitly recognizing that the division statute does not require
that a division be authorized or approved by a denomination.%® That may
be the case, but it is equally possible the Hoskinson Court simply did not
reach this issue.

c. Finley v. Brent

In Finley v. Brent, 87 Va. 103 (1890), the plaintiffs, members of the
Methodist Protestant Church, alleged that they had been shut out of their
church building by members of the Methodist Episcopal Church South. Id. at
104. As in Brooke and Hoskinson, the Finley Court was required to construe
the language of the deed, which was

a grant in trust to trustees, by the said William Harding and wife,
of a lot or parcel of land described therein, "on which the new
Methodist Protestant Church, in Heathsville, was erected, in the

of the members of the congregation to shift the title and use of the
property without the consent and against the will of the minority;
and the further question, how the operation of the statute is
affected, if at all, by the provision of the state constitution on
“church property,” art. II.

These are questions of interest and great practical importance. It
is not necessary, however, to decide them in this case, as it is
presented by the record, and I express no opinion upon them.

Id. at 440.

69 See Pls.”’ Corrected Mem. in Opp’n to the Post-Trial Opening Br. of the
Episcopal Church and the Diocese 8-9) (stating that “the Court in
Hoskinson provided a lengthy explanation of the Baltimore Conference
division, concluding that MEC’s 1844 Plan of Separation did not
authorize congregations in that Conference to separate from MEC. Were
the Church correct that § 57-9 applies only to denominationally
authorized division, there is every reason to think that the [Hoskinson]
Court would have relied on this fact as a basis for disqualifying the
congregation from invoking § 57-9. The fact that the Court did not do so
confirms that it did not view denominational approval of the division as a
requirement for invoking the statute.”) (citations omitted).
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said county of Northumberland, for the use and benefit of the
religious congregation of the Methodist Protestant Church at
Heathsville, which will assemble there for the purpose of worship,”
to have and to hold the same "in trust for the sole and exclusive
use and benefit of religious congregation of regular orthodox
Methodist Protestants which may thereafter assemble there to
worship, when the said house is completed, or at any church
which may hereafter be built at or near the present site or
situation, for the purpose of religious worship of the Methodist
Protestants, and for no other use or purpose whatever.

Id. at 104. The members of the Methodist Episcopal Church South argued that
they had taken a vote in accordance with the precursor of 57-9, and that
therefore this vote should “conclude questions as to the property held in trust
for such congregation.” Id. at 108. The lower court held in favor of the
defendants, but on appeal, the Virginia Supreme Court declared that to allow
the members of the Methodist Episcopal Church South to keep the church
property would violate the Contracts Clause of both the United States and
Virginia Constitutions. Id. at 108. The Finley Court thus reversed the holding
of the lower court.

Nowhere does the Finley Court directly address any of the issues which
are the subject of this opinion, as Finley does not concern the meaning of
“division,” “branch,” “attach,” or “religious society.” However, Finley does
provide this Court with a measure of guidance. First, Finley illustrates that
this division involving the Methodist Church was far from amicable, in that
members of the competing churches were actually “locking out” other
members. Id. at 105. Second, it is important to note that the warring parties
in Finley were considered to be two separate denominations.’® Yet Finley
nowhere states that, because these were two separate denominations, the one
denomination could not be a “branch” of the other, and that therefore the

70 Finley states that

They [the members of the Methodist Episcopal Church South]
_profess to adhere to a different denomination, and deny the
government and discipline of the Methodist Protestant Church,
and disbanded their church society, so far as they could do so,
rather than submit to it; and, at the least, abandoned that church
and adhered elsewhere.

Id. at 107-08.
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precursor to today’s 57-9 could not be invoked. Rather, Finley decides the case
on other grounds."!

d. Baber v. Caldwell

Baber v. Caldwell, 207 Va. 694 (1967),72 involved the Level Green
Christian Church, which had experienced “[i]ntra-congregational strife,”
followed by a division into two competing factions. The majority invoked 57-9,
and sued to “establish their right to control the activities of the Church and the
use of its property.” Id. at 695. The trial court held that the Level Green
Christian Church was not an independent church, and held that the majority
“had ‘breached the trust’ on which the Church property was held by diverting
the property of the Church to their own use . . . .” Id. at 696. The division in
Baber resulted from “dissension” that “erupted” within the church over the
appointment of a controversial pastor, whom a vocal minority of the
congregation apparently resented.”3 [d. at 696.

On appeal, the Virginia Supreme Court held that the Level Green
Christian Church was in fact independent, and thus that 57-9(B) applied,
rather than 57-9(A):

71 Those other grounds may, of course, be entirely relevant to the resolution of
the constitutional contentions remaining before the Court, in particular, those
contentions relating to the Contracts Clause.

72 This Court is aware of only one additional Virginia Supreme Court decision
regarding 57-9 (or the predecessor statutes to 57-9) between 1890 and 1967,
which is Cheshire v. Giles, 144 Va. 253 (1926). Cheshire addressed that
portion of a predecessor statute to 57-9 that dealt with an independent church
or religious society, so Cheshire is of little relevance to the instant case before
this Court. Neither party referenced Cheshire in their respective post-trial
briefs.

73 The bill of complaint, filed by the majority of the congregation,

prayed that the defendants (the minority group) be enjoined “from
further interfering with or disrupting the orderly and proper
conduct and operation of said Level Green Christian Church, or
interfering with its duly appointed minister in the performance of
his duties, and from holding or attempting to hold any religious
services in said Church contrary to the wishes and direction of the
majority of the congregation of said Church and its Board of Elders
and Deacons . . ..”

Id. at 697.
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We hold that the Level Green Christian Church is entirely
independent of any other church or general society within the
meaning of Code § 57-9. The first sentence of the section relates to
churches, such as Episcopal and Presbyterian churches, that are
subject to control by super-congregational bodies. The Level Green
Christian Church is excluded from this category because it is
autonomous. The third sentence of the section relates to the other
category, autonomous or entirely independent churches. The Level
Green Christian Church falls in that category . . ..

Id. at 698 (internal citations omitted). Thus, the Court remanded the
case for further proceedings in accordance with its holding that the Level
Green Christian Church was completely independent. Id. at 700.

While Baber clearly does not address the applicability of 57-9(A), it does
illuminate the meaning of “division” under the statute. Baber characterizes
division in terms of “intra-congregational strife,” “dissension,” leading to a vote
by the majority to “establish [its] right to control the activities of the Church
and the use of its property,” and to extinguish the minority’s right in such
property. This decision, therefore, provides further support for the notion that
a division need not be consensual or amicable.

e. Norfolk Presbytery v. Bollinger

Norfolk Presbytery v. Bollinger, 214 Va. 500 (1974), involved the
application of Va. Code § 57-15, rather than 57-9. In Norfolk, the Grace
Covenant Presbyterian Church voted to end its relationship with the Norfolk
Presbytery and the Presbyterian Church in the United States, and to “become
an independent and autonomous church.””# Id. at 501. Following this, the
trustees of Grace Covenant “filed their petition in the trial court praying that
they be permitted to convey the real estate which they held for the church,
comprising the property used for a church and elementary school and
parsonage property . . ..” Id. at 501. The same day the petition was filed, the
trial court “|[b]y order entered . . . in the ex parte proceeding,” approved this
property transfer. Norfolk Presbytery immediately filed a motion to “set aside
the order as contrary to the law and the evidence,” and in the alternative,
“moved for leave to file its petition as an intervenor and to stay the order
pending decision on this motion.” The trial court denied both the Presbytery’s
motion to set aside, as well as its motion for leave to intervene, holding that its

74 The congregation apparently did not invoke 57-9 upon its decision to sever
its relationship with the Norfolk Presbytery and the Presbyterian Church in the
United States.
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order granting the property transfer complied with Va. Code § 57-15.75 Id. at
501-02.

On appeal, the Virginia Supreme Court interpreted § 57-15:

We construe Code § 57-15 to require that a church property
transfer may be ordered only upon a showing that this is the wish
of the duly constituted church authorities having jurisdiction in
the premises. Under predecessor statutes only the congregation's
wishes were to be considered in a proceeding to authorize a church
property conveyance, but Code § 57-15 now contemplates that the
general church, or a division thereof, or certain ecclesiastical
officials may be the proper parties to approve such a property
transfer. In determining the proper party to approve the property
transfer, the trial court must look to the organizational structure of
the church. See Code § 57-9, which recognizes a distinction
between an autonomous congregation and one which is part of a
super-congregational or hierarchical denomination in providing for
the determination of property rights upon a division of a church or

75 The text of § 57-15 as quoted by the Norfolk Presbytery Court reads as
follows:

The trustees of such church diocese, congregation, or church or
religious denomination, or society or branch or division thereof, in
whom is vested the legal title to such land held for any of the
purpose mentioned in § 57-7, may file their petition in the circuit
court of the county or the circuit or corporation court of the city
wherein the land, or the greater part thereof held by them as
trustees, lies, or before the judge of such court in vacation, asking
leave to sell, encumber, extend encumbrances, improve, or
exchange the land, or a part thereof, and upon evidence being
produced before the court, or the judge thereof in vacation, that it
is the wish of the congregation, or church or religious
denomination or society, or branch or division thereof, or the
constituted authorities thereof having jurisdiction in the premises,
or of the governing body of any church diocese, to sell, exchange,
encumber, extend encumbrances, or improve the property, the
court, or the judge thereof in vacation, shall make such order as
may be proper, providing for the sale of such land, or a part
thereof, or that the same may be exchanged, encumbered,
improved, or that encumbrances thereon be extended, and in case
of sale for the proper investment of the proceeds. . . .

Id. at 502 n.1. The Court notes that § 57-15 has undergone minor non-
substantive changes since the time of the Norfolk Presbytery decision.
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congregation. In the case of a super-congregational church, we
hold that Code § 57-15 requires a showing that the property
conveyance is the wish of the constituted authorities of the general
church.

Id. at 502-03 (internal citations omitted).

Norfolk Presbytery, in a footnote, cites the legislative history of 57-15:

The predecessor statute, Code of 1887 (Annotated) § 1406,
required only congregational approval as a prerequisite to court
sanction of a church property conveyance. The statute, Code of
1904 (Annotated) § 1406, incorporated the amendment by Acts
1904, c. 209, to require evidence that the proposed conveyance is
"the wish of said congregation, or church or religious denomination
or society, or branch or division thereof,” to which the words "or
the constituted authorities thereof having jurisdiction in the
premises" were added by Acts 1924, c. 372. Subsequently, by Acts
1962, c. 516, the language relating to a church diocese was added
to this section, to § 57-7 and to other related sections.

Id. at 503 n.2.76

The Court thus holds that, “in view of [its] construction of Code 57-15 . .
. the trial court erred in denying the Presbytery’s motion to intervene.” Id. In
the Court’s view, the Presbytery was “entitled to present whatever evidence it
had tending to establish its interest in the [church property sought to be
transferred].” Id. The Court further states that “[i]f, upon remand, the
Presbytery does establish such a proprietary interest, it will be entitled to a
permanent injunction against the conveyance . . . If, however, the Presbytery is
unable to establish a proprietary interest in the property, it will have no
standing to object to the property transfer.” Id.

In response to the assertion that the Court was violating the First
Amendment by enmeshing itself in a controversy involving church property, the
Norfolk Court responded that it was doing no such thing, since “[t]he First
Amendment requires only that such disputes be adjudicated according to
‘neutral principles of law, developed for use in all property disputes,’ and which
do not involve inquiry into religious faith or doctrine.” Id. at 504 (citing United
States v. Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S.
440, 449 (1969)). The Norfolk Court further held that, specifically in Virginia,

76 A later Virginia Supreme Court case, Green v. Lewis, 221 Va. 547 (1980),
confirmed that §57-15 “requirels] that a church property transfer may be
ordered only upon a showing that this is the wish of the duly constituted
church authorities having jurisdiction in the premises. . . .” Id. at 553.
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“it is proper to resolve a dispute over church property by considering the
statutes of Virginia, the express language in the deeds and the provisions of the
constitution of the general church.” Id. at 505.

Thus, Norfolk concludes with the Court ordering the trial court to allow
the Norfolk Presbytery to intervene, since the Presbytery had “made sufficient
allegations to be entitled to file its petition as an intervenor in order to have a
determination made whether it had a proprietary interest in the property of
Grace Covenant which could not be eliminated by unilateral action of the
congregation.” Id. at 507. The Supreme Court further ordered that the trial
court on remand must consider “the language of the deeds and the constitution
of the general church . . . in the application of neutral principles of law,” with
the Presbytery having the burden “of proving that the Trustees of Grace
Covenant have violated either the express language of the deeds or a
contractual obligation to the general church.” Id.

Norfolk demonstrates a key difference between 57-9 and 57-15: just as
57-9 requires only a majority approval of the congregation in order for the
court to determine ownership of property upon a division, 57-15 also originally
required only congregational approval for a conveyance of property. However,
57-15 was affirmatively amended to include the specific words: “constituted
authorities,” and “governing body of any church diocese.” In contrast, 57-9
contains absolutely no reference to the governing authorities of a church.7?

f. Reid v. Gholson

Reid v. Gholson, 229 Va. 179 (1985), deals with a dispute within a
congregational church, as opposed to a hierarchical one. Nevertheless, Reid is
significant for the way it defines “division” under section 57-9(B): “to separate

from the body of [the] church . . . to rend it into groups, each of which seeks to
take over all the property and characterize the other as apostate,
excommunicated, and outcast . . . such a division [must be created} as a

prerequisite to relief under § 57-9.” Id. at 192.
V.) Findings and Conclusions
A.) As used in 57-9(A), the term “church” or “religious society”

does apply to the Diocese, the ECUSA, and the Anglican
Communion.

77 The Court also notes that there is a 1977 Virginia Circuit Court case,
Diocese of Southwestern Va. of the Protestant Episcopal Church in the U.S. v.
Buhrman, S Va. Cir. 497 (1977), which involved a single congregation that
broke away from the Episcopal Church in the Diocese of Southwestern Virginia
to become independent. Buhrman, however, did not involve the application of
57-9.
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Because the statute itself does not define “church or religious society,”
nor does any of the caselaw, this Court must resort to dictionary definitions of
the terms. The relevant definition of “church” as found in Merriam-Webster’s
online dictionary is:

a body or organization of religious believers: as a: the whole body of
Christians b: DENOMINATION <the Presbyterian church>
C: CONGREGATION.

Merriam-Webster’s Online Dictionary, http: / /www.merriam-
webster.com/dictionary/church (last visited March 31, 2008).

This Court did not locate a similar definition of “religious society” in any
modern dictionaries, but relevant definitions of “society” as defined in Merriam-
Webster’s online dictionary include:

a: an enduring and cooperating social group whose members have
developed organized pattemns of relationships through interaction
with one another b.. a community, nation, or broad grouping of
people having common traditions, institutions, and collective
activities and interests.

Merriam-Webster’s Online Dictionary, http://www.merriam-
webster.com/dictionary/society (last visited March 31, 2008).

Around the time period during which the predecessor statute to 57-9 was
enacted, “society” was, similar to its definition today, defined as:

a number of persons associated for any temporary or permanent
objects.

(Pls.” Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 56
(quoting Noah Webster, A Dictionary of the English Language 682 (1872)
(preface dated 1867)).)

The parties do not dispute that the Diocese and ECUSA are “churches”
or “religious societies” under 57-9(A). In addition, the Court need not reach the
question as to whether the Anglican Communion is in fact a “church” under
57-9(A), because there is abundant evidence in the record to allow this Court to
find that the Anglican Communion is, at the very least, a “religious society”

under all of the above definitions, and therefore is a religious society under 57-
9(A).
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For example, Professor Douglas, one of ECUSA/Diocese’s experts,
acknowledged at trial that the Anglican Communion is an enduring group
whose members have developed organized patterns of relationships through
their shared history. See Trial Tr. 908:21-911:15. Indeed, Professor Douglas
testified that words like “association,” “fellowship, and “society” “impl[y] a much
looser kind of federation or voluntary association that doesn’t get at the historic
DNA and relationship [that the Anglican Communion possesses|.” (Pls.’
Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 57.)
Although ECUSA /Diocese experts refrained from using the exact words
“religious society,” to describe the Anglican Communion, the record reflects
that the Anglican Communion has been referred to in pronouncements by its
various leaders, as an “international society of churches,” with the Archbishop
of Canterbury described as its “chief pastor,” or “President.” See supra pp. 8-9,
11.

Further, in defining “religious society,” this Court must look to the
context in which that phrase is used within the statute. The Court notes that
the only instance in which the exact phrase “religious society” appears in the
statute’s text is toward the beginning of the first sentence. The word “society”
is then used a second time within the first sentence, but at this point, the word
“religious” is dropped completely. Then, in subdivision “B” of the statute, the
phrase “religious society” is not used at all; rather, the phrase “general society”
is used. Thus, subdivision “B” applies only to “a church or society entirely
independent of any other church or general society . . . .” (emphasis added). In
considering the structure and content of this statute as a whole, it appears
that “religious society” and “general society” are used interchangeably, almost
as synonyms. Thus, the manner in which these words and phrases are used
throughout the statute suggests to this Court that the legislature intended a
broader, more “general” definition of “religious society” than that which the
ECUSA /Diocese would have this Court attribute to the phrase.

For all these reasons, this Court finds that the Anglican Communion is a
“religious society,” under 57-9(A).

B.) As used in 57-9(A), the term “attached” applies to the CANA
Congregations, in that they are “attached” to the Diocese,
the ECUSA, and the Anglican Communion.

As with the phrase “church or religious society,” 57-9(A) does not define
“attach,” nor does any caselaw. Thus, this Court resorts once again to the
dictionary, in which the first three definitions of “attach” are as follows:

1:to take by legal authority especially under a writ <attached the
property>2 a: to bring (oneself) into an association <attached herself to
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their cause> b: to assign (an individual or unit in the military) temporarily
3: to bind by personal ties (as of affection or sympathy). . . .

Merriam-Webster’s Online Dictionary, http:/ /www.merriam-
webster.com/dictionary/attach (last visited March 31, 2008).

Likewise, near the time of enactment of the predecessor statute to 57-9,
the definition of “attach” was, similar to its present-day definition:

to connect, in a figurative sense.
(Pls.” Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 58

(citing Noah Webster, A Dictionary of the English Language 44 (1872) (preface
dated 1867)).)

The second two definitions of “attachment” in the modern dictionary are
most applicable in the present context. The parties concede that the CANA
Congregations were attached to the Diocese and ECUSA for purposes of 57-
9(A). And, certainly, the CANA Congregations were in an association with the
Anglican Communion through their former affiliation with ECUSA, as there is
abundant evidence in the record, as set forth by this Court previously in the
“Background” section of this letter opinion, that the individual congregations
viewed themselves both as Episcopalians and members of the Anglican
Communion. As they grew increasingly disillusioned with ECUSA and the
Diocese, it is clear that the CANA Congregations sought a way to preserve their
ties with the Anglican Communion, while avoiding what they considered to be
the misguided policies of the leadership of ECUSA and the Diocese. When the
CANA Congregations voted to depart, they did not affiliate with the Roman
Catholic Church, the Presbyterian Church, or the Methodist Church. Rather,
they affiliated with a religious body to which they viewed themselves as already
“attached” and “in communion” with, through their common affiliation as
Anglicans, specifically, the Church of Nigeria, the largest province within the
Anglican Communion.78

Likewise, the record reflects that the CANA Congregations were bound by
personal ties of “affection or sympathy” with the Anglican Communion as
members of ECUSA prior to disaffiliation, and are still bound by personal ties
of “affection or sympathy” with the Anglican Communion as members of the
Church of Nigeria.

78 That makes this case entirely distinguishable from a situation in which, for
example, a group of disillusioned Roman Catholics leave to join the Episcopal
Church, or vice versa.
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Thus, this Court finds that the CANA Congregations are “attached” to the
Anglican Communion for purposes of § 57-9.

C.) As used in 57-9(A), CANA, the American Arm of the Church of
Uganda, the Church of Nigeria, ADV, ECUSA, and the Diocese
are all “branches” of the Anglican Communion, and CANA and
ADV are “branches” of ECUSA and the Diocese.

Once again, this Court looks to a commonly-used and readily-accessible
secular dictionary for guidance. The most relevant dictionary definition of
“branch” is as follows:

a part of a complex body: as a: a division of a family descending
Jrom a particular ancestor . . . .

Merriam-Webster’s Online Dictionary, http: / /www.merriam-
webster.com/dictionary/branch (last visited March 31, 2008).

Likewise, around 1867, the definition of “branch” was

[ajny arm or part shooting or extended from the main body of a
thing.

(Pls.” Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 31
n.17 (citing Noah Webster, A Dictionary of the English Language 81 (1872)
(preface dated 1867)).)

As the evidence at trial and the exhibits demonstrate, various Christian
Protestant denominations have split apart from their parent denomination, as,
for example, the Cumberland Presbyterian Church, the Methodist Episcopal
Church South, and the Reformed Episcopal Church, and yet are still
considered “branches” of their “mother” church. The definition of “branch”
proposed by the CANA Congregations, “an offshoot of a denomination created
as a result of a division, or to the group left behind,” is consistent with this
historical evidence.

This Court need not reach the question of whether the CANA
Congregations’ proposed definition is correct for purposes of 57-9(A), however.
This is because it is clear that, under the simple dictionary definitions of
branch described above, all of the various entities before this Court, including
CANA, ADV, ECUSA, the Diocese, the Church of Nigeria, and the Church of
Uganda, are “branches” of the Anglican Communion. Further, CANA and ADV
are branches of both the ECUSA and the Diocese.

The Court would also note that all the various religious entities before it
appear to be even more closely related to each other than were the Presbyterian
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Church in the United States of America, and the Presbyterian Church in the
United States, or the Methodist Episcopal Church and Methodist Episcopal
Church South, which were the religious bodies involved in the various 57-9
petitions filed between 1867 and 1869 that are part of the record in this
litigation.”® This is because—unlike the Presbyterian Church in the United
States of America, and the Presbyterian Church in the United States, or the
Methodist Episcopal Church and Methodist Episcopal Church South—CANA,
the American Arm of the Church of Uganda, the Church of Nigeria, ADV,
ECUSA, and the Diocese, all continue to be, both directly and indirectly,
common members of the Anglican Communion.

The Court does wish to address the example that ECUSA/Diocese set
forth in support of their position as to the meaning of “branch”: They argue
that “[tlhe Episcopal Church in fact created a new missionary diocese to
minister to Mexican Catholics who had become disaffected from, and were
departing, the Catholic Church,” and that “no one referred to or considered
that Episcopal Diocese as a “branch” of the Catholic Church—it was a branch
of the Episcopal Church, just as CANA is a ‘branch’ of the Church of Nigeria.”
(Opp’n Br. for the Episcopal Church and the Diocese 22.) But this comparison
proves too much. While it is certainly true that no one considered the
Episcopal Diocese in Mexico to be a “branch” of the Roman Catholic Church,
the Roman Catholic Church and the Episcopal Church are not members of a
common international religious society with a common “chief pastor,”80 or
“focus of unity.” In contrast, ECUSA, the Diocese, CANA, ADV, the Church of
Nigeria, and the Church of Uganda, are all joined together by their common
membership in the Anglican Communion, by their adherence to that historical
strand of Christianity known as Anglicanism, and by their shared desire to be a
part of that particular branch of Christianity whose adherents call themselves
Anglicans.

D. As used in 57-9(A), a “division” has occurred in a church or
religious society to which the CANA Congregations were
attached, at all three levels of the Diocese, the ECUSA, and
the Anglican Communion.

The Court finds that the evidence presented at trial establishes that the
definition of “division” as that term is used in 57-9(A) is in fact that assigned to
it by the CANA Congregations, which is “[a] split . . . or rupture in a religious

79 See, e.g., (Pls.” Exs. 96, 97, 98, 118 and 119), which are copies of various
orders entered by courts in Augusta and Rockbridge counties approving

petitions of congregational majorities pursuant to the predecessor statute to
57-9.

80 See supra p. 9.
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denomination that involve[s] the separation of a group of congregations, clergy,
or members from the church, and the formation of an alternative polity that
disaffiliating members could join.”8! (CANA Congregations Opening Post-Trial
Mem. 7.)

In so concluding, the Court first looks to the language of the statute.
The word “division” is used in different parts of the same statute—here 57-9—
so this Court must presume that the Virginia Legislature intended to use the
word in the same sense throughout the statute. See, e.g., Bridgewater Mfg. Co.
v. Funkhouser, 115 Va. 476, 480 (1913). In fact, the first sentence of 57-9(4),
which speaks of “division” is exactly identical to that of 57-9 (B]—both begin by
stating, “If a division has heretofore occurred or shall hereafter occur in a .
The word “division” has no modifiers—the words “formal” or “approved by the
hierarchy,” or “approved by the constituent authorities of the church . .. .” do
not appear in either section 57-9(A) or (B).

In addition, the record demonstrates that ECUSA and Diocese leaders
have in the past used the term “division” themselves to describe the very
situation before this Court, as when, for example, Bishop Lee of the Diocese
stated in his letter of December 6, 2006, “I encourage you when you vote, to
vote for the unity and mission of the church, therefore remaining one with your
diocese, and reject the tempting calls to division . . . .” See supra p. 34.

The Court notes that ECUSA/Diocese argue that “Virginia law confirms
that a legally cognizable ‘division’ affecting property rights, as described in 57-
9(A), must be a structural division of the denomination accomplished in
accordance with that denomination’s own rules and polity,” and therefore
“without official action of the General Convention, the evidence demonstrates
that no such division has occurred.” (Post-Trial Opening Br. for the Episcopal
Church and the Diocese (Corrected per Errata Filed 01/07/08) at 1.) But if
this Court were to accept the ECUSA/Diocese’s definition of “division,” 57-9(A)
would never apply to the ECUSA/Diocese, since the record shows that,
according to ECUSA’s canons, the only “divisions” that are allowed are
essentially geographic, and an ECUSA congregation is not allowed to decide
which diocese to join. Under applicable caselaw and rules of statutory

81 The CANA Congregations also use the term “schism” in defining division.
This Court does not adopt the term “schism” for 57-9 definitional purposes. In
defining “division” for 57-9 purposes, a secular Court should not use the
language of “schism,” a term heavy with religious connotations. Whether or
not the current controversy can be characterized as a “schism” is a decision to
be made (or not made) by the parties themselves or, for that matter, by other
interested entities, but not by a secular court. The other terms used in the
definition—split and rupture—are neutral terms without this religious
connotation.
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construction referred to elsewhere in this letter opinion, this Court cannot
apply a statute in such a way as to render it meaningless as applied to a
particular private party. Perhaps even more significantly, the definition urged
by ECUSA/Diocese would make 57-9(A) a nullity, for if division is defined as
requiring the consent of the hierarchy, all the hierarchy need do to defeat the
invocation of 57-9(A) is refuse to recognize or approve the division. Moreover, if
the history of division within churches or religious societies in the United
States informs this Court of anything, it is that division is frequently
nonconsensual and contested and takes place without the approval or
affirmation of the hierarchy. Indeed, were it otherwise, there would be little
need for a division statute, for churches would simply approve divisions and
amicably divide up their property without intervention from secular institutions
of government.

Finally, ECUSA/Diocese argue that the CANA Congregations’ definition of
division would permit a division to be “foisted upon [a hierarchical church] by
the acts of a few disgruntled individuals.” See Post-Trial Reply Br. for the
Episcopal Church and the Diocese 5 n.3. The CANA Congregations’ definition,
argues ECUSA/Diocese, would make the division statute too “easily
applicable.” The Court finds no merit in this position. The CANA
Congregations’ definition requires three major and coordinated occurrences: 1.)
a “split” or “rupture” in a religious denomination; 2.) “the separation of a group
of congregations, clergy, or members from the church;” and 3.) the formation of
an “alternative polity that disaffiliating members could join.” The
ECUSA/Diocese is correct that division, under 57-9(A), ought not be “easy.”
Under the CANA Congregations’ definition, it is not.

1. Division in the Diocese

The Court finds that, under 57-9(A), a division has occurred within the
Diocese. Over 7% of the churches in the Diocese, 11% of its baptized
membership and 18% of the diocesan average Sunday attendance of 32,000
have left the Diocese in the past two years. (Pls.’ Post-Trial Opening Mem.
Concerning Application of Va. Code § 57-9 at 43 (citing Pls.” Ex. 132).) Further,
about 20 congregations, comprising 7,500 members, have affiliated with ADV
since it began in 2006, almost all of which were previous members of [ECUSA]
churches. All 20 of the congregations are led by former ECUSA clergy. (Pls.’
Post-Trial Opening Mem. Concerning Application of Va. Code § 57-9 at 44.)

As Plaintiffs state, “[i]n the year since its formation, then, ADV alone is
already 25 percent larger than the Reformed Episcopal Church is even today,”
in that “the Reformed Episcopal Church currently has only 6,000 members.”
(Pls.’ Post-Trial Opening Mem. Concerning Application of Va. Code § 57-9 at
44 .)This Court does not, and need not, reach the issue as to how “large” a
“division” must be for 57-9(A) to apply. Rather, it finds only that the division
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which has occurred within the Diocese is of a magnitude large enough to
satisfy the statute.

2. Division in the ECUSA

In addition, this Court finds that a division has occurred within the
ECUSA. The record demonstrates that numerous congregations, clergy, and
members have separated from ECUSA as a result of internal strife within
ECUSA, in order to establish a new “polity” for others to join. Since CANA was
formed in 2005, about 60 congregations, comprising 12,000 members,
affiliated with CANA, and over 10,000 of these members had previously been in
ECUSA congregations. These members come from multiple states within the
United States, and many of the congregations that joined CANA joined as
“entire congregations.” In addition, of the 100 clergy who have joined CANA,
80 were formerly clergy within the ECUSA. (Pls.’ Post-Trial Opening Mem.

Concerning Application of Va. Code § 57-9 at 34.)

Likewise, as Bishop John Guernsey testified during the trial, about 39
congregations, which together constitute over 11,000 members, have joined the
American Arm of the Church of Uganda since the 2003 ECUSA General
Convention. About 90 percent of these 11,000 were previously members of
ECUSA congregations. (Pls.’ Post-Trial Opening Mem. Concerning Application
of Va. Code § 57-9 at 35.) As Plaintiffs state, “These congregations [just like
the CANA Congregations] too come from ‘a large number of states’ and various
TEC dioceses, have an average Sunday attendance of more than 6,200 people,
are already larger than the Reformed Episcopal Church, and are rapidly
growing.” (Pls.’ Post-Trial Opening Mem. Concerning Application of Va. Code §

57-9 at 35.)

The evidence thus confirms that a “split or rupture” in ECUSA that
involves the separation of a group of congregations, clergy, or members from
ECUSA and the formation of an alternative polity that disaffiliating members
could and have joined has clearly occurred. And as with the Diocese, the Court

finds that the division within ECUSA is of a large enough magnitude to satisfy
the statute.

3. Division within the Anglican Communion

Finally, the Court finds that there has been a split within the Anglican
Communion that also qualifies as a division under 57-9(A). Numerous leaders
within the Anglican Communion have referred to “divisions” within the
Anglican Communion in various official documents, as well as the need for
reconciliation among its members.82 This satisfies the first portion of the
Court’s definition of “division,” which is “a split . . . or rupture in a religious

82 See supra pp. 15-16, 20-21, 37-39.
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denomination.” The second portion of the definition, which involves separation
and the formation of an alternative polity, is satisfied by the Church of Nigeria’s
historic alteration of its constitution, which allowed for the formation of CANA,
and cut all financial and relational ties with ECUSA. This alteration of its
constitution also altered the Church of Nigeria’s relationship with the rest of
the Anglican Communion, stating that the Church of Nigeria considered itself
to be affiliated only with those who “adhered to the historic faith, doctrine, and
discipline of the Anglican Communion,” rather than simply with “all provinces
that relate to the See of Canterbury. See supra pp. 27-28.

V1) Conclusion:

ECUSA /Diocese argue that the historical evidence demonstrates that it is
only the “major” or “great” divisions within 19th-century churches that
prompted the passage of 57-9, such as those within the Presbyterian and
Methodist Churches. ECUSA/Diocese argue that the current “dispute” before
this Court is not such a “great” division, and, therefore, this is yet another
reason why 57-9(A) should not apply. The Court agrees that it was major
divisions such as those within the Methodist and Presbyterian churches that
prompted the passage of 57-9. However, it blinks at reality to characterize the
ongoing division within the Diocese, ECUSA, and the Anglican Communion as
anything but a division of the first magnitude, especially given the involvement
of numerous churches in states across the country, the participation of
hundreds of church leaders, both lay and pastoral, who have found themselves
“taking sides” against their brethren, the determination by thousands of
church members in Virginia and elsewhere to “walk apart” in the language of
the Church, the creation of new and substantial religious entities, such as
CANA, with their own structures and disciplines, the rapidity with which the
ECUSA'’s problems became that of the Anglican Communion, and the
consequent impact—in some cases the extraordinary impact—on its provinces
around the world, and, perhaps most importantly, the creation of a level of
distress among many church members so profound and wrenching as to lead
them to cast votes in an attempt to disaffiliate from a church which has been
their home and heritage throughout their lives, and often back for generations.
Whatever may be the precise threshold for a dispute to constitute a division
under 57-9(A), what occurred here qualifies.

For the foregoing reasons, this Court finds that the CANA Congregations
have properly invoked 57-9(A). Further proceedings will take place in

accordance with the Order issued today.
N/
Sing€rely
A

RANDY I. BELLOWS,
CIRCUIT COURT JUDGE
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VIRGINIA:

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

In re:
Multi-Circuit Episcopal Church Civil Case Numbers:
Litigation CL 2007-248724,

CL 2006-15792,
CL 2006-15793,
CL 2007-556,
CL 2007-1235,
CL 2007-1236,
CL 2007-1237,
CL 2007-1238,
CL 2007-1625,
CL 2007-5249,
CL 2007-5250,
CL 2007-5362,
CL 2007-5363,
CL 2007-5364,
CL 2007-5682,
CL 2007-5683,
CL 2007-5684,
CL 2007-5685,
CL 2007-5686,
CL 2007-5902,
CL 2007-5903, and
CL 2007-11514
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ORDER

For the reasons stated in the Letter Opinion issued today, hereby
incorporated by reference, the Court finds that the Plaintiff Congregations in
the above-entitled matters have properly invoked Va. Code § 57-9(A). The
Court further ORDERS and schedules the following:

The Court hereby schedules oral argument for 10am on Wednesday, May
28, 2008, on the following three issues:

1.) Whether 57-9(A), as interpreted by this Court, violates the Free
Exercise Clause of the First Amendment to the United States
Constitution;

2.) Whether 57-9(A), as interpreted by this Court, violates the
Establishment Clause of the First Amendment to the United States
Constitution.



3.) Whether 57-9(A), as interpreted by this Court, violates the religious
freedom provisions of the Virginia Constitution. '

On May 28t 2008, the Court will hear from the Diocese, ECUSA, the
CANA Congregations, and the Office of the Attorney General of the
Commonwealth of Virginia (amicus).

In addition, if either party believes that today’s letter opinion raises
constitutional issues in addition to those that have already been briefed, that
party must submit the appropriate supplemental brief by noon on Wednesday,
April 23rd, 2008. The opposing party may then submit its opposition brief by
noon on Friday, May 2nd, 2008. The Court will then determine whether to
hear argument on additional issues at the May 28t hearing.

If either party wishes to submit a supplemental brief on either the
Establishment Clause, Free Exercise Clause, or related Virginia constitutional
issues in light of today’s letter opinion, it should do so pursuant to the same
schedule outlined above, with the supplemental brief due by noon on
Wednesday, April 23rd and opposition brief due by noon on Friday, May 2nd.

The Court will note that this order does not schedule briefing or
argument on the constitutional Contracts Clause issue because it has been
asserted that the Contracts Clause issue will require an evidentiary hearing
and because it has been asserted that this evidentiary hearing will involve
factual matters similar or identical to those factual matters at issue in the
Declaratory Judgment actions and therefore, should be heard with the
Declaratory Judgment actions in October, 2008. If either party wishes to
address this issue, it may do so in the April 2314 and May 204 filings.

Finally, the Court will determine the schedule for taking evidence and
argument on the validity of the vote taken pursuant to 57-9(A) at a later date.

THIS IS NOT A FINAL ORDER.

SO ENTERED, THIS 3_ DAY of APRIL, 2008. /%W

URANDY I. BELLOWS
CIRCUIT COURT JUDGE



