Six bishops of the Episcopal Church in the United States, who are also licensed attorneys at law, offer the enclosed statement for discussion at the House of Bishops meeting in New Orleans. They are, in order of their ordinations, Cable Tennis, Robert D. Rowley, Jr., Joe Morris Doss, Dorsey F. Henderson, Jr., Creighton L. Robertson, and Stacy F. Sauls.

Their statement addresses the crisis within the Anglican Communion. It is offered in the spirit of genuine dialogue and out of profound respect for the Communion, each member Province, and each baptized member. It is also offered with prayerful gratitude for Archbishop Rowan Williams and in particular for the ministry he is courageously performing under the most difficult, though potentially promising, of circumstances.

Enclosed is:

(1) the statement itself

(2) a summary of the statement

(3) an appendix that offers two more examples of the methodology employed for analysis of the issues

(4) an audio disk for those who will find it more convenient to listen to the statement as they go about their daily round than to sit down and read it.
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Conclusion

The Anglican Communion already enjoys a Constitution that has served us well. The novel idea of a Covenant is out of order unless the Anglican Constitution is employed and properly amended or replaced. The fundamental issue in the current conflict, the most important and lasting reality, is not the matter of theological innovation, but the proposals and actions that would revolutionize the Anglican Constitution.

We do not want the Anglican Communion to become defined by juridical ecclesiology. By training and experience we are poignantly aware of the meaning and value of law as well as of theology. This gives us a unique perspective, which in turn leads us to conclude that the Anglican Communion must not be reduced to a hierarchically controlled, monolithic, confessional structure.

Please note that we do not all agree about the issues of human sexuality and the participation of women, children, and gay and lesbian persons in the church that have excited conflict; we voted differently when Gene Robinson's election was confirmed. We look to Archbishop Williams's aspiration and endorse it as our own: "My aim," he said, "is to try and keep people at the table for as long as possible to understand one another and to encourage local churches to ask...what...to do to keep in that conversation, to keep around the table."

Our legal training and experience drives home this analytical axiom: the most important factor in any scrutiny is the correct identification and definition of the issues, together with – and this weighs just as heavily – the elimination of wrong, irrelevant, or improperly formulated

issues. If the issues are identified and defined correctly, then all else can and should follow to the proper result. If they are not, a waste of effort, time, resources, and an unfortunate result will follow. Sometimes, even with the finest of goals and intentions, the result can be a disaster for justice and order. We believe that the issues that have been held up as the cause of the crisis within the Anglican Communion have been incorrectly identified. This statement is an effort to redefine the issues, and to begin a more respectful, non-polemical, conversation among faithful Anglicans who disagree over matters of grave importance and passionate concern.

The North American Churches are told that the conflict is over misbehavior: that there is an attempt to change traditional Anglican doctrines regarding human sexuality and the authority of scripture, and that these Provinces are acting by themselves without appropriate consultation with, and respect for, the Communion, therefore forcing the majority of the Provinces to take preventive, even disciplinary, action. That is not, in our opinion, a clear or definitive identification of what is going on, or of what is at stake. We offer the following statement of the issues.

The first step is to identify the actors and define their purpose: Two movements for change, each of which claims the mantle of reform, have finally come into conflict which is not only direct, but which could prove decisive. Of course, no Provincial Church has uniformly accepted either movement, and there are minority positions within each and every one of the national churches. Nevertheless, different Provinces have become identified with one or the other movements because the leadership and decision-making bodies have taken direct action or issued strong statements that support it. To the extent that each movement seeks to defeat the other with the claim that it is absolutely right and there can be no compromise the two movements place an intolerable tension on the Anglican Constitution, stretching it to the breaking point.

(1) One movement claims that its purpose is to draw the line on and reverse what it considers a liberal agenda for change. Actually, it is itself an agent for change in that it wants to redefine the Anglican Communion. This is a revolutionary movement in the name of conservative values. It would base affiliation on confessional compliance as interpreted and enforced by entirely novel institutions and structures—monolithic, juridical, and hierarchically dominated. It regrets, according to one report, "the chaos" of the Anglican way of defining what makes a person or a church a member of the Communion, of relating to one another, and of allowing for theological differences that arise from the necessary dialogue between each provincial church and its particular culture. It assumes that we need a written constitution and thus supports the novel idea of a covenant to fill that void, not because what we have is unwritten or chaotic, but because it is dissatisfied with the principles and accords by which we have lived up to now. This movement wants the whole Communion to conform to one of the "parties" or "wings" within Anglicanism. Once called the "Evangelical Party," this wing of the Anglican Communion, given the rise global fundamentalism, might be more accurately defined as the "Conservative Evangelical/Anglo-Catholic Party"—or "The Traditionalists" as its American adherents prefer.

An instance of the fact that this party's adherents aim not at mere preservation, or conservation can be seen in their desire to undo the Anglican tradition regarding the use of reason in interpretation of scripture. For more than a century and a half there has existed a consensus that finds values in the richness of interpreting scripture in different evangelistic circumstances without having, insisting upon, or enforcing any single doctrine of inspiration and hermeneutics. This tradition includes a number of strong and helpful statements from Lambeth Conference (see for example, Resolution 111.1 of "The Official Report of the Lambeth Conference 1998 and the whole Section III report in which statement after statement expresses the tradition, sometimes with different nuances but always with stark clarity.) The party's desire to rid the church of "chaos" leads directly to a new rigidity in theology and structure that is patently un-Anglican and would require radical change.

(2) The other movement seeks to reform the church in a way that requires theological innovation, but is happy with Anglicanism as it was delivered: an international communion of like-minded Christian Churches united by the love of Christ for purposes of mission—unity and mission that are the gift of God in Jesus Christ through the gospel and expressed in the means of grace that are the sacraments of baptism and eucharist. It neither finds nor seeks in Anglicanism a unity based on a single creed or catechism or rhetoric. The movement envisions itself as a part of a larger movement that may eventually become the Ecumenical Reformation. This larger

picture, and the issues for reform that are being brought to the church, is complex and confusing to the church, which is in great flux.

This movement generally accepts, as it must, the reality that reform will take time and unfold largely in the dialogue between church and society. Even so, its adherents can sometimes grow impatient and make claims that are insensitive to cultural differences, the caustic vestiges of colonialism, and the continuing dominance of Western powers in international affairs.

We believe the most accurate way to summarize the basis of this reform is to say that the early church's baptismal theology has been rediscovered and that this reform movement within the North American Anglican Churches seeks to bring that discovery to the church within our culture, in and for this century. The rediscovery of that theological foundation in the latter part of the nineteenth century conveyed sufficient clarity to cause action by the latter half of the twentieth century, such as was seen in the Second Vatican Council and in the ecumenical document Baptism, Eucharist, and Ministry, produced under the auspices of the World Council of Church's Faith & Order council in 1982. Within Anglicanism this baptismal ecclesiology has led the North American Provinces toward the inclusion of all baptized people in the full life of the church without exclusion of any single category of persons. Thus all of the sacraments and positions of authority have become available, where personally qualified, to children, women, and gay and lesbian persons. For the North American Churches inclusiveness is a matter of justice, a theological category of the first order, as well as of sacramental theology. This is change, and it is profound change, but it is not constitutional change. That is, it does not change the identity and polity of the Anglican Church, and certainly not radically so.

The second step is to identify and define methodology: (1) One movement

unapologetically seeks the utter defeat of the other; and, in the process, would establish its vision of the church through new structures and agreements that finally will conform the Anglican Communion to that vision. One way of accomplishing this goal may necessitate the removal of the parts of the church that act in accord with the purposes of the other movement, if they refuse to recant and conform. The pressure being applied has come in a series of demands, assertions, and even threats; but the most pressing proposal would establish what is termed a "Covenant". We know without question that this Covenant has been proposed in good will for all parts of the Communion. Most of the leaders and theological spokespersons of the North American Churches have tried to remain open to the possibilities. There are those who view such a covenant as a relatively simple statement of agreement that does not really change anything and hope that it may be a way to find peace from conflict and reconciliation. Some suspect that the technological, economic, and political developments that have led to pervasive globalization may demand international centralization and confessional conformity for ecclesiological bodies and faith communities, and believe that the proposed Covenant will serve the Anglican Communion. We must respectfully submit that the idea of the Covenant is dangerous in the extreme, the direst of consequences of which would be a fundamentally radical alteration of the Anglican Constitution.

(2) The other movement wishes to leave Anglicanism the way it is. Specifically addressing the controversial issue of including gay and lesbian persons to participate fully in the life of the church, this movement would wish to continue the established principle of open reception to theological innovation. Its traditional position clearly draws strength from recent statements in the Eames Commission Report, the Virginia Report, and at Lambeth, 1998 (e.g. see pages 206ff, The Official Report of the Lambeth Conference, Morehouse, 1998.) This movement holds justice in the highest regard and believes that justice is necessary for genuine unity, and in a conflict, is necessary for genuine reconciliation.

In the face of the proposed Covenant, our methodology will be to present the case in this way: we posit that there exists an unwritten and unenforceable but clearly recognized and anciently respected Anglican Constitution, that must not be lightly tossed aside. We say emphatically that no covenant can supplant the Anglican Constitution, though we do not claim, nor wish to claim, that there is an enforceable body of law that is called The Anglican Constitution. Our analogy is to International Constitutional Law.

The growing recognition that there are principles of international constitutional law to be applied to certain issues as they arrive in the relationships within the international community of states is a relatively recent phenomenon. (Don't be surprised if your Chancellor asks you, "What International Constitution"?) Archbishop Williams made extended reference to the work of one outstanding scholar of this developing discipline (The Shield of Achilles, Philip Bobbitt, Alfred A. Knopf, 2002) in his 2002 Richard Dimleby lectures at the Westminster School of London. An evolving, but relatively clear and effective, International Constitution has existed in the West since the founding of nation-states during the Middle Ages and has been significant in the long movement through the various rules of princes, monarchs, aristocracies, and finally the peoples themselves. In each of these instances, the fundamental purpose of each nation and, in turn, of the community of states was security and order. Nations thus found it helpful to recognize and act on the basis of an understanding we are calling an International Constitution, for the purpose of protecting the particular forms of government in operation at the time and providing national and international security, law, and order—even where rulers and states were in competition and in conflict. One example is the way states came together after the Napoleonic Wars to form agreements that guarded against revolution within the constituent nations and protected the system of colonialism. The community of nations has long enjoyed a constitutional understanding for use in the way the states interact with one another, an understanding that

serves to help each state know what is expected and how it is to act in relation to other states and to the international community of states as a whole, and as a basis for the formulation of actualized international laws.

In much the same way, Anglicanism has enjoyed an understanding that attracted us, brought us together in defined bonds, distinguished us from other churches, and provided the norms and expectations for the life of our particular churches and for our communion-wide relations. It is not necessary that you personally agree with us when we posit that the Anglican Communion has an unwritten constitution. You may choose to call it classical Anglicanism, commonly held Anglican agreements and suppositions, our Anglican birthright, or the combination of ethos, customs, shared memory of experience, precedents, inviolate traditions, and ideals that. shape the Anglican consciousness. We think we are correct in seeing it as a Constitution and we find this precision enormously helpful for our understanding, but we will not quibble as long as you are able to agree that what is at stake is as important as constitutional change, that is, fundamental, "constituting" matters that define and distinguish us from other branches of the Christian Church.

The third step is to identify and define precisely what particular matters and changes are at stake in the conflict, and to determine the standing of what is being challenged by proposals for change. It is especially important to ascertain that which is constitutional, because amending or replacing a constitution should only be accepted after the most careful due deliberation and approval by an overwhelming majority, and not in a time of bitter conflict. One significant goal of a constitution is to protect a minority from the oppression of those who at any given moment enjoy a majority status. Because our purpose is limited to defining the issues in controversy we do not seek to articulate the entire Anglican Constitution. We focus instead on those "articles", if you will, that are being threatened in the present crisis, and which we believe must be protected. Using well-established modalities of interpretation within international constitutional law (whether examining the comparative constitutions of nation-states or of the current version of the International Constitution itself) we analyze each issue. (This will be the longest and most involved analysis in the body of the statement itself.) We employ six modalities: the first half of which share the desire to ground interpretations objectively: (1) based on the original intent; (2) based on the text; (3) based on structural inferences. The second three rest interpretations in more subjective criteria: (4) based on the precedents; (5) based on the general ethos and the specific purpose underlying a provision; (6) based on the balance of creditable contrarieties in terms of costs and benefits.

Finally, we will definitively establish that these "articles" enjoy the highest status within Anglicanism, that is, that they have constitutional standing. Thus, it is to be understood that they cannot be amended or pushed aside by a new covenant without paying the closest and most respectful attention to them. At this point we trust that the issues will have been defined. properly and correctly.

The following traditions are under attack and they are articles of the Anglican Constitution:

(1) The interlocking traditions concerning Anglican Comprehensiveness, the Via Media, and Lex Orandi Lex Credendi.

If the Anglican Communion reduces its comprehensiveness to a conforming set of confessional doctrines, and discounts the uniting force of worship, it will be a different church.

(2) The authority of Scripture, Reason, and Tradition. If the Anglican Communion decides to read scripture literally or impose conformity to a single interpretation without attempting objective regard for critical scholarship, it will be a different church.

(3) Episcopal Oversight. If bishops are increasingly used in the church as a sign of division, or of conformity, rather than a sign of unity, it will be a different church.

(4) Baptismal Bonds and Community as Communion. If the Anglican Communion decides to allow Christians to refuse to worship and share communion with fellow baptized Christians, including collegial bishops, it will be a different church.

(5) Jurisdiction and the Diocese as the basic and local unit of the Church in relation to congregations, the Province, and the Anglican Communion. If the Anglican Communion creates jurisdictions that cross provincial and diocesan boundaries in order to satisfy those within a given jurisdiction who disagree with the episcopal authority and the majority decisions of the duly constituted decision-making bodies of that jurisdiction,

or if it allows extra-jurisdictional episcopal authority to be exercised at personal whim, it will be a different church.

(6) Provincial Autonomy. If the Anglican Communion creates a Communion-wide teaching office (magisterium) requiring and perhaps enforcing doctrinal conformity without regard to cultural and experiential differences among provinces, enabling it to overrule decisions duly made by a province, it will be a different church.

(7) The Mission of the Church, especially in terms of justice. If Anglicanism separates love of God from love of neighbor, separates spirituality, religious observance, and doctrinal adherence from the mission for justice, and separates vocation to creation from vocation to kingdom, it will be a different church.

Clearly, some of the primates, perhaps a majority, are deeply troubled by decisions of the Episcopal Church in the United States and by actions taken in the Anglican Church of Canada. Some have formally distanced themselves under a newly invented rubric, termed "broken bonds of affection". But they are the ones separating themselves. They may choose to withdraw in any number of ways, but the Episcopal Church will not. We trust that our statement clarifies that under the existing articles of agreement, written and unwritten, member Provinces cannot be expelled or restricted from full participation.

The issue is not human sexuality or provincial misbehavior. The issue is the Anglican identity as defined by the Anglican Constitution. Is it to radically amended or replaced?

The Constitutional Crisis, 2007

Introduction

We do not want the Anglican Communion to become defined by juridical ecclesiology. This is not the Anglican way. Our history has survived efforts to put all-controlling structures in place, each time at the call of a movement that had its day and then became passé. Invariably juridical ecclesiology has been successfully resisted, or, as with the Puritan ascendancy during the mid-seventeenth century was tried and rejected. Anglicanism is distinguished by having its different way of defining what makes a person or a church Anglican and of relating to one another. This generation, however is under increasing pressures to conform Anglicanism to other western Churches, Roman Catholic and Protestant, which base affiliation on confessional compliance as interpreted and enforced by monolithic juridical institutions.

We do not want to lose the unique Anglican contribution to the ecumenical unity that the traditions seek to realize. Anglicanism provides an exceptional model for ecclesiastical unity, including its reach across international boundaries and cultural divergence, which would be a great loss to the ecumenical movement. It is not just Anglican unity with which we must be concerned, but that general unity to which Jesus calls his church. Nevertheless, the Anglican Communion has proposals before it that have been developed without consultation with ecumenical partners, without being considered in their ecumenical context, and without sufficient regard to that source of unity that cannot arise from agreement but is the gift of God in Jesus Christ through the gospel and expressed in the means of grace that are the sacraments of baptism and eucharist, Already the Evangelical Lutheran Church has formally expressed its dismay with the potential changes to the church with which it has entered into full communion and toward which it was moving into unity, There can be little doubt that the branch of the

Church most like the Anglican Communion in terms of polity, the Eastern Orthodox Churches with their long standing system of autocephalous autonomy within unity, will feel the impact of any Anglican movement away from our diversity within unity and toward a hierarchically controlled, internationally monolithic, confessional, juridical polity. We have not brought any of our ecumenical partners into meaningful discussion about the possibilities of radical change.

We speak to you in this statement as colleagues who are legally as well as theologically trained. We do not all agree about the issues of human sexuality and the participation of women, children, and gay and lesbian persons in the church that have excited conflict; some of us were in favor of confirming Gene Robinson's election and some were not. We speak together because

we love the Anglican Communion and want to be faithful to it, as we want it to remain faithful to itself. Our stance may appear paradoxical to the unversed, who perhaps expect lawyers to be legalistic, but it is because we are poignantly aware of the meaning and value of the law that we realize the ties that bind the Anglican Communion must not be reduced to juridical structures. Indeed, we believe that one very good way to understand what is really happening in the current conflict is to examine that which constitutes the membership of Anglicanism in terns of constitutional law. That is, we believe that there are classical forms and principles of Anglicanism that have been developed over our history and which effectively make up a constitution. When that constitution is examined we discover fundamentally what is at stake.

Please take note that this is not a legal analysis. This is a theological analysis using the tried and proved methodologies made available in law for the sort of research and examination that is needed to avoid losing our constitutional identity and slipping into an inappropriate juridical mode. This statement has been prepared with the advice and expertise of certain of the church's finest scholars who specialize in particularly relevant disciplines, such as Anglican history, ecclesiastical theology, scriptural theology, sacramental theology, and constitutional law.
The Analogy to International Constitutional Law

In examining the constitutional nature of the Anglican position on authority and the whole question of the existence and validity of the Anglican Constitution it is particularly appropriate to turn to constitutional law at the international level. This is so not only because the Anglican Communion is global, but also because of several readily apparent similarities. First, the international community is composed of a society of autonomously governed states in much the same way that the Anglican Communion is an international "society" of autonomously governed provinces. The international society of states and the international Anglican Communion each form, with varying degrees of intentionality, a single and united body. Each body is unified primarily in the desire to accomplish a common mission and to foster the mission of each component part, while the autonomy of each is recognized and respected. The international community of Anglican Provinces looks to certain institutions and to a body of tradition, ethos, and custom, which, taken together, compose a governing constitution. Neither the community of states nor the Anglican Communion has a written constitution. Neither the Anglican Constitution nor the International Constitution is enforceable, except as it is actualized in formal agreements and accepted law. It is not coincidental that the Anglican Communion emerged simultaneously with the emergence of nation states in Medieval Europe. Colonialism and the subsequent rise of new, non-white and non-English-speaking nations throughout the nineteenth and twentieth centuries shaped both the international constitution and the truly global Anglican Communion.

Now there is an emerging understanding among many experts that an International Constitution exists, at least in this sense: there are recognized principles of international constitutional law to be applied to certain issues as they arise in the relationships within the international community of states. It is used to facilitate diplomacy, to help each state understand the expectations of other states, and as a basis for international laws. The fundamental purpose of each nation and, in turn, of the community. of states has always been order and security. Nations have found it helpful to relate on the basis of an understanding that emerges in a given era, becomes recognized and institutionalized in formal agreements and internationally accepted laws. This understanding invariably emerges from circumstances and events rather than simply by design, and it is increasingly being called an International Constitution. It has served in each era to protect the particular forms of government in operation and it provided national and international security, law, and order—even where rulers and states were in competition and in conflict.

To understand what we are calling the International Constitution, we can look to the formational relationship of the ever evolving United States Constitution and the ever-evolving International Constitution. When the Americans crafted their Constitution in the attempt to establish a republican form of government, the international community was coming to grips with a tendency away from monarchies. The document finally agreed upon was rather more conservative than the majority of those we have come to think of as our national fathers. In retrospect, it is apparent that the new republic was unready to allow its entire population to become fully participating citizens. But there was more to this telling failure than that. The international community was not ready for, and could not support, a nation-state in which the defining purpose was to serve the best interests of all its citizens as equals who themselves would define their interests. In fact, the international community was not ready to address this extreme than of national order for another century. It was not until after the shock of the French Revolution and the Napoleonic Wars, a generation after the American Revolution, that the community of states was ready to face the emergence of the next development, a new international order based on competitive nationalism and designed for the citizen to serve their state in exchange for order, security, and the identification with national success. For example, Napoleon had been the first to use all the citizens to form massive armies instead of a professional standing army that fought on behalf of the citizens. Hence, the community of states at that time recognized the need for a new international understanding, or unwritten constitution, and formed new agreements and schemes, such as those that guarded against revolution within the constituent nations and protected the system of colonialism.

In fact, it was not until nearly a century had passed and an awful war had been won that the United States was able to amend its Constitution to extend the guarantees inherent in its original vision of a government in which all people are equal and exercise self-determination, voting on how to serve the interests of one another and the whole. President Abraham Lincoln best articulated the promised but unfulfilled American order following a highly climatic moment at Gettysburg when he called for "a government of the people, by the people, and for the people." That is, all the people. The effective expansion of citizenship and the franchise to all members of the population is one way to tell the American story, but it was a story that could only unfold in step with the evolving international understanding that gradually became the International Constitution. This began with Lincoln and Bismarck, was fully established by the end of World War I, and carried the twentieth century through the long struggle between fascism, communism, and parliamentary democracy. The promise that every citizen—all categories of citizens—should have an effective vote was not fulfilled in the United States for yet another century after Lincoln's words at Gettysburg.

This American story transpired as a dramatic and important part of a long movement in international law that may arbitrarily be said to have begun with the appearance of the state and proceeded to develop with the establishment of states over the world, first in the West and finally in the non-white nations of the twentieth century. It is, of course, still evolving. To facilitate and support each step in that ever developing movement through the rule of princes, monarchs, aristocracies, and finally the peoples themselves, a relatively clear and effective international constitutional law came into being.

At the present moment the international constitution is in a new state of flux, coping with what is termed globalization and new threats to national security and order. Our Archbishop of Canterbury has publicly pondered the role of the church in this new dispensation, when states are vexed about how to provide national and international security, law, and order while unable to secure boundaries against terrorism and while coming to grips with new issues, such as when it is appropriate to force national sovereignty to yield to the interests of human rights.

Caveat: The Anglican Constitution is Not a Body of Law

It is not necessary that you personally agree with us when we posit that the Anglican Communion has an unwritten Constitution. You may choose to call it classical Anglicanism, commonly held Anglican agreements and suppositions, our Anglican birthright, or the combination of ethos, customs, ideals, precedents, shared memory of experience, and inviolate traditions that shape the Anglican consciousness. We believe the Archbishop of Cape Town was referring to our Constitution when he defined "the broad rich heartlands of our Anglican

Heritage. We think we are correct in seeing it as a Constitution and we find this precision enormously helpful for our understanding, but we will not quibble as long as you are able to agree that what is at stake is as important as constitutional change, that is, fundamental, "constituting" matters that define and distinguish us from other branches of the Christian Church.

We want to be absolutely clear about this point: we do not seek to recognize and establish a body of law that is to be enforced in any way. The analogy we will use to international constitution law is helpful in this regard, for the Constitution of the Anglican Communion serves in much the same way. The International Constitution is not available (or if you prefer, the presently applicable principles of international law are not there) for the purpose of enforcement but only for use in the way the states interact with one another. It is an understanding that serves to help each state know what is expected of it and how it is to act in relation to other states and to the international community of states as a whole, and is a basis for the formulation of actualized international laws. International constitutional law is applied and succeeds in its effectiveness through politics and diplomacy and it is protected politically and diplomatically. No state can be taken to court for having violated the International Constitution as such. For that to happen the violation must be spelled out in definitive terms with enforcement mechanisms and institutions put in place. International law that can be enforced in international courts is explicitly accepted by the states through their own sovereign decision-making institutions. On the other hand, of course, no international laws could be enforced that violate the international constitution. This is the way the Anglican Constitution functions.

Our caveat is this: The Anglican Constitution is understood as those principles that are fundamental to and constitutive of Anglicanism and it is available to the Communion for the life of each Province and for our interaction, but we do not propose that it is to be recognized as a body of law to be imposed or enforced. Indeed, another way to say this is to clarify that we want to keep our unwritten and unenforceable, but long recognized and respected Anglican Constitution, the way it is. We do not want to radically change it or replace it.

Two Movements for Change: Theological Reform v. Constitutional Redefinition

At present there are two movements in the international Anglican Communion that stand in opposition to one another and that have created a genuine crisis. To the extent that each movement makes the demand that its way is the only way forward and that the opposition must be defeated, intolerable tension is placed on the Constitution of the Communion, stretching it to the breaking point. On the one hand, there is a movement that is grounded in theological development and defines itself as reform. It has led to serious changes of significant consequence in the practice and order of the North American provinces. It has led to serious questions in those parts of the Anglican Communion that are open to the theological reform. On the other hand, there is a countering movement to redefine classical Anglicanism, to change its identity in ways . that are fundamental and to change the way it is constituted. This movement has arisen in the name of conserving theological tradition. Both sides, in actuality, seek change. The crisis is over whether the change will be theological reform or constitutional redefinition, or schism—the change no one wants.

It is ultimately irrelevant that the actions and proposals of those seeking constitutional change have materialized as an answering demand to those seeking theological reform. There is no need to make claims of bad faith on the part of those in either movement, any more than there is any reason for either movement to be defensive about what they seek and to be less than perfectly open about their positions and what they desire. The reality is that Anglicans are in a

state of profound theological disagreement about what makes Anglicanism what it is, which has led to political conflict and the threat of separation. Our call is to work out our differences in good faith, and that we must do. Answering the call requires that we speak forthrightly to one another in frank terms that each can understand and that each seeks to appreciate, that we have the sort of conversation David Tracy reminds us is necessary in a pluralistic society: "Real conversation occurs only when the participants allow the question, the subject matter, to assume primacy. It occurs only when our usual fears...die, whether that fear is expressed in either arrogance or scrupulosity matters little." (The Analogical Imagination, page 101). Conversation must continue in the attempt to gain a clear and fair analysis of the situation, We offer this as a statement for conversation.

We want to declare that we stand for being faithful to the Anglican Communion no matter what. We are determined to be at the table and hoping to maintain serious discussion as long as we are invited. Even if an overwhelming majority ultimately tries to remove us from all bodies, institutions, and structures, and proceeds to deny us all participation in governing and decision-making, we are determined to remain faithful Anglicans. (As we will demonstrate, we do not believe a mere majority can legally do so, and we question whether it can be done at all as long as a Province chooses to remain.) We will look for our model to Paul who remained faithful to the Jerusalem Church even in the face of significant disagreement about whether or not the Gentiles to whom he offered the Gospel and to whom he ministered should be included in the full life of the church. Paul's understanding of communion in Christ, of the unity that is not merely formal, not a thing that can be chosen or put aside, but that which is a given with and for the whole body, was so real to him that he spent a considerable amount of his limited time and energy raising funds from these same Gentiles as a gift to the Church in Jerusalem. While Paul was afraid that their theological disdain for that which he felt called by God to do would cause the leadership to reject the offering, he realized that this was not for him to decide. He had simply to be faithful to his calling and gather the offering to present. We will urge the American Church to remain faithful in this way, with prayerful and respectful patience. We will not go away.

Baptismal Ecclesiology

It was at the General Convention of 1970 that the Episcopal Church in the United States explicitly accepted the challenge to re-examine its baptismal theology in the light of what has been learned in the twentieth century about the early church. The liturgical movement, together with many other reforms, began in the middle of the nineteenth century with the courageous use of critical biblical scholarship and it relied heavily upon what that scholarship gradually discovered about the life of the early church. Interestingly enough, it was this same General Convention of 1970 that seated women as deputies for the first time. Meanwhile, the issue for debate at the moment was whether or not to give communion to children prior to confirmation. This had been driven by the gradual rediscovery of the baptismal theology of the early church. The debate resulted in the decision to include children in the full sacramental life of the church and consequently in the decision to establish this rediscovered baptismal theology in The Book of Common Prayer that was being prepared. Just six years later in 1976, the General Convention voted to accept that Prayer Book as revised. It also voted to ordain women. Here was no coincidence: the church had been led to this decision by the new baptismal theology within the Prayer Book. The theology that affirms the foundation of the church's ministry in baptism and the equality of status among the baptized, that affirms the church as sign and foretaste of the eschatological fulfillment of communion in the coming of the Kingdom for which we pray, while affirming the creation theology of the church as mission-driven-sacrament to the world, this baptismal theology had immediate effect even during trial use.

It is that same baptismal theology that led just as inexorably to today's crisis over the place of gay and lesbian persons in the Body of Christ, The American Church could not ignore the challenge to include children, women, and gay and lesbian persons in the full life of the church due to its own theological logic. This pressure for reform welled up from within its own internal life. It is important to realize that the reforms of inclusion were not conjured up for the sake of conformity to society or for any other instrument of imagination, but they came from the inexorable logic of re-forming and con-forming our theology and practice to what the Episcopal Church considered generative for the Christian Church.

Thereafter, in 1982, the landmark ecumenical and ecclesiastical text Baptism, Eucharist, and Ministry was produced under the auspices of the World Council of Church's Faith and Order council. It represented participation by theologians from traditions along a spectrum from Anglican, Eastern Orthodox, Roman Catholic, Lutheran, Reformed, Methodist, Baptist, to Pentecostal. The accord exhibits the thorough-going baptismal ecclesiology of the North American Books of Common Prayer in which Christians find saving identity in Christ and the church is realized in the eucharistic celebration of word and sacrament, led by an ordained ministry exercising its service always in three inter-related aspects: the personal, the collegial, and the communal. We may take backward steps from time to time but we can remain confident that the overall movement, ecumenically and within each of the adopting traditions, will be steadily forward behind this common charter and standard.
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At the same time that the North American Churches of the Anglican Communion were adopting and starting to live out the implications of this baptismal theology our culture was absorbing the difficult lessons of justice learned during the U. S. civil rights movement of the mid-twentieth century. Thus, it would be impossible to exaggerate the profound sense in the Episcopal Church's House of Bishops that in the name of God henceforth the church must always stand for justice, and actively so. A significant number of us began to see that the next issue of justice in American culture was emerging from a relatively rapid transformation in its understanding of human sexuality, in particular that of gay and lesbian persons. We were confronted with the history of discrimination, oppression, and hate crimes against a whole class of persons and many of us began to change our thinking.

We were tremendously influenced by an increasing number of friends and colleagues who came forward to acknowledge that they are gay and lesbian. Our own experience of gay and lesbian persons whom we knew as faithful Christians has been a revelation to many of us.

The desire to perform our mission as an incarnational community, a church manifesting and offering the life of the risen Christ to our particular society, especially to a younger population who do not share the assumptions of previous generations, compelled us to reexamine our theology of human sexuality. This is something we continue to struggle with in many ways and we cannot claim to have settled this in the same way we have settled on our baptismal theology. Thus, the church felt the pressures for reform, powerfully so, and they came externally from American culture as well as internally from the dynamic of theological discoveries and institutional life.

Gradually those who had been excluded by category were welcomed to participation in all of the sacraments, offices of governance, and holy orders. Within a generation the reach of the movement has encompassed a gay bishop who lives with a partner in a life long commitment, the reception of communion prior to confirmation by a majority of baptized children, and in female Presiding Bishop.

Several Provinces of the Anglican Communion have followed the American lead in revising their prayer books, beginning with the Canadian Anglican Church. The revisions were demanded by sacramental theology and when the U. S. Book of Common Prayer served as one of the models for revision they were centered in the same rediscovery of the early church's baptismal theology. In many Anglican Churches the rediscovered baptismal theology is in place and the pressure to bring the inclusiveness it implies to actual practice is present (perhaps in some places like a burr under the saddle).

Including children, women, and gay and lesbian persons in the full life of the church is indeed a momentous change in Anglican theology and practice. The change is profound, but it in no way represents constitutional changes that effectively altered our Anglican identity. Contrariwise revolutionaries in the Anglican Communion are those who would radically amend the Constitution.

Gay and lesbian persons, women, and children cannot be accepted into the full life of the church everywhere, in particular because of legitimate cultural differences but also because of differences in the experiences and internal life of the churches. There is no expectation that the American and Canadian reforms can occur, nor that they should be imposed, in those provinces where the dialogue between theology and culture has established that it is unacceptable. Clearly, the majority of the Provinces of the Anglican Church are as yet unable to accept the North American understanding within the boundaries of their cultures. At the same time, Provinces with and without revised prayer books continue to exclude women and children, as well as gay and lesbian communicants, from sacramental participation and leadership roles. It can legitimately be said that baptismal theology is dividing the church.

The baptismal theology of many Anglicans is still primarily defined by the scholastic theology of the medieval Roman Catholic Church and by the definitions of the 16`h Century Protestant Reformations. At any rate, the North American Provinces legitimately holds the expectation that this change can be established where it is culturally acceptable, and to the extent that the rediscovered theology of baptism comes to be accepted. Indeed, there can be little doubt that the younger citizens of these western cultures will come to demand it of the North American churches.

The Opposition to Theological Development

Serious opposition to the baptismal ecclesiology of The Book of Common Prayer was voiced at home and abroad with each step the Episcopal Church took in the extension of its logic, first over the inclusion of baptized children, then more vociferously over the inclusion of baptized women, and finally over the inclusion of baptized gay and lesbian persons. By and large, it is the same North American leadership and the same Provinces from abroad that have opposed each step. This time opposition from abroad proved more effective and the proverbial foot came down. For one thing, the debate over this issue is not as settled within the secular culture of the United States as are controversies concerning women and children. But primarily, the opposition seems to have found it is much more effectively able to claim that this reform is about human sexuality and biblical faithfulness, and thus to assume a moral high ground while casting the American Church in the onerous role of change agents.

In our opinion there are other reasons for the present conflict that must be named, confessed, and addressed. The underlying and perhaps dominant issues go much deeper into the resentment against Western powers and Western culture caused by colonialism and the dominating wealth, power, privilege, and international standing still enjoyed by the industrialized West. Frustration over many forms of repression, condescension, and cultural destruction is surely deep-seated, and the need to change the moral order that is the source of this is long overdue. Assuredly, the Western churches are obliged to engage the Anglican Provinces that emerged from colonies in the difficult conversation about Western dominance with manifest and genuine humility. This begins with the acceptance by the churches of the cultural West of a minority status within the Communion. The impact of the new relationships and the constitutional dynamic within Anglicanism will be much like the relational and constitutional developments between the old colonial powers and the emerging non-white nations within the international community of nations, that is, in international constitutional law. The new dispensation may be difficult for all parties from time to time, but we must never forget that it is worth the trouble.

Too many within the North American Provinces have responded to criticism from other Provinces with condescending cultural accusations, many of which in turn play directly into prejudices against Western culture and common theological postures of western Churches. For example, it is often pointed out that other cultures have not enjoyed the benefits and insights of the Enlightenment. In return those outside of western culture see in the Enlightenment a myth designed to remake and better the world in the image and interests of the West's secular elites, one to which the liberal western churches too often and too easily adapt: the myth that the world finally grew up, thanks to Northern and Western Europe, got in touch with the truth, and became
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good about 300 years ago; that human beings opened their eyes to see that religion is mostly ignorance and superstition; that this must give way to science, which is equated with fact and reason; that tribal allegiances and corporate commitments must yield to individualism, fulfillment of self-hood, and cosmopolitanism; that top down command systems must defer to democratic systems that require the separation of church from secular life and politics and of politics from science.

The reality is that we must free ourselves, on all sides, from being trapped by feelings and cultural assumptions that are not only false but which get in the way of genuine consideration of the issues and the unity of our fellowship. There are new claims being made for Anglican "Instruments of Unity", mostly new structures about which there is no consensus but which those seeking a new and revolutionary order seem to be looking to as instruments of new authority. In fact, if they are to serve unity their first and foremost role should be to uphold and strengthen classical Anglicanism against subversion and to protect the well established rights of the minority from the tyranny of the majority in any given moment. We are confident that this will be accomplished in this day and age by fostering restoration of the moral order that begins with dialogue over the continuing history of Western domination. We are deeply cognizant that the Archbishop of Canterbury and most leaders of our Anglican institutions are engaged in doing just this.

Demands and Proposals for Constitutional Change

A Covenant

Opposition to the North American reforms that flowed from the rediscovery of the early church's baptismal theology soon became a series of demands and proposals that, if made

permanent and enforceable within the Anglican Communion, would radically change its identity constitutionally. Perhaps the most dangerous immediate proposal, though we know it is intended to be anything but that, is the call to establish a new covenant between the Provinces of the Anglican Communion. The first issue, and ultimately the fundamental issue, is that this call fails to take sufficient account of the agreements and commonly held understandings that have given a specific Anglican identity to the widely diverse international society of churches that make up the Communion, and which distinguishes Anglicanism from any other branch or form of Christianity. Those agreements and common understandings are, by their nature, constitutional. Taken as a body, they form a Constitution. The covenant proposal is dangerous because it threatens to alter substantially the very substance of the Constitution and if that happens it is very unlikely that the center will hold, because the Constitution is the very foundation of the Communion, not the views and positions of this or any other particular time in history.

As Frederick Quinn has recently noted, the idea of covenants that emerged from the Continental Reformation via a Swiss theologian, Henrich Bullinger, never appealed to Anglicans. In Bullinger's thinking, the primary virtue of covenants was to provide credentials for the new state churches and monarchs of Northern Europe, which were not problems for the emerging English Church. Reformation writers on the continent were caught up in deciding who was saved and who was damned, and covenants assumed the role of gatekeeper. Anglicans developed a distinctive way of resolving differences, as expounded in anti-covenant, anti-Puritan works like Richard Hooker's Laws of Ecclesiastical Polity (1593) and in the writings of Jeremy Taylor (1613-1667). Do today's Anglicans really want to make the radical break with our tradition indicated in Articles 5.5 and 5.6 of the proposed covenant, and place that exclusionary role of gatekeeper the hand's of our Primates?

30 Members and churches of the Anglican Communion are called to commit:

(4) to heed the counsel of our Instruments of Communion in matters which threaten the unity of the Communion and the effectiveness of our mission. While [these] have no juridical or executive authority in our Provinces, we recognise them as those bodies by which our common life in Christ is articulated and sustained, and which therefore carry a moral authority which commands our respect.

(5) to seek guidance of the Instruments of Communion, where there are matters in serious dispute among churches that cannot be resolved by mutual admonition and counsel:

1. by submitting the matter to the Primates' Meeting

2. if the Primates believe that the matter is not one for which a common mind has been articulated, they will seek it with the other instruments and their councils

3. finally, on this basis, the Primates will offer guidance and direction.

(6) We acknowledge that in the most extreme circumstances, where member churches choose not to fulfil the substance of the covenant as understood by the Councils of the Instruments of Communion, we will consider that such churches will have relinquished for themselves the force and meaning of the covenant's purpose, and a process of restoration and renewal will be required to re-establish their covenant relationship with other member churches.

(http://www.anglicancommunion.org. An Anglican Covenant: A Draft for Discussion, emphasis added. The citation is, significantly, from section 6 "Unity of Communion")

Despite the stated assumption that everyone wants a covenant, as presented in the introduction to the document, it must be questioned whether anyone really wants one except those who hope to find a non-substantive way out of conflict (a worthy hope but here misplaced) and those who seek the radical change to centralized authority and confessional conformity. Tanzania Communiqué

The recent Tanzania Communiqué and the demands that followed it went beyond a call for a new covenant and demonstrated the dangers inherent in Constitutional change without the

careful and faithful observation of those universally recognized safeguards that must be placed in constitutional governance, procedures that protect the community as a whole from precipitous change because of changing political winds and due processes that protect minority rights and prerogatives. First, the Communiqué failed, no doubt inadvertently and with good will but without due diligence, to take into account certain features of the Constitution and polity of the Episcopal Church in the United States.

Episcopal polity stands apart from that of other Provinces throughout the communion. Ever since 1789, for example, our bishops have been elected in conventions of clergy and lay people. That procedure is twice validated in the ordination rite for bishops in the Book of Common Prayer. First, at the presentation, representatives of the diocese, both ordained and lay persons, declare to the Presiding Bishop, "N., Bishop in the Church of God, the clergy and the people (emphasis added) of the Diocese of N., trusting in the guidance of the Holy Spirit have chosen N.N. to be a bishop and chief pastor. (BCP, p 513) Second, during the examination, the Presiding Bishop opens with these words, "My sister/brother, the people (emphasis added) have chosen you and have affirmed their trust in you acclaiming your election." (ibid, p 517) By contrast, the prime minister, on behalf of the sovereign nominates archbishops and bishops of the Church of England to Parliament, which either confirms or rejects the nominees. Presumably, the Holy Spirit works his mysterious ways in that overtly political institution as in an American diocesan or General Convention. Furthermore, the General Convention, not the Parliament, whether in the United Kingdom, Nigeria, or anywhere else, acts for the Episcopal Church, which is something Anglicans in the Commonwealth of Nations fail to grasp fully. Consequently, the House of Bishops of the Episcopal Church cannot address such demands as are in the Tanzania

Communiqué.

Then too, as Robert Brooks has pointed out in several postings, action was posed that would violate the Constitution of The Anglican Consultative Union (ACC). Article 2 lists, and therefore definitively limits, the "powers" that the Council exercises (specifically 18 of them) and explicitly defines the role of the Primates' Meeting and the Archbishop of Canterbury in relation to the Council. Article 3 lists its constitutionally recognized membership, naming all the Provinces of the Anglican Communion. The Episcopal Church in the United States and the Anglican Church of Canada are, of course, included on the list. The only way to remove a Province from the membership of the ACC is, thereby, through constitutional amendment. Amendments of the ACC Constitution must be passed by the Council membership at a duly constituted meeting (which next convenes in 2009) and ratified by two-thirds of the Provincial Bodies authorized to do so (General Synods or Conventions). Article 3 permits the Council, "with the assent of two-thirds of the Primates of the Anglican Communion", to alter the list of membership. Obviously, however, a gathering of the Council is required in order for this clause to be invoked and, in turn, this requires a meeting of the Primates to obtain the required two-thirds assent. No single body, including the Primates, can act ex mero motu or in concert to remove Provinces listed in the ACC Constitution from membership in that body. Hence, the demands of the Tanzania Communiqué fly in the face of the ACC Constitution.

The Law of Associations

Threats to expel "offending" Provinces fail to regard one of the most fundamental principles of law that is recognized in each of the nations in which the Provinces are incorporated as well as in international law. This principle, termed "the law of associations," establishes that the bodies and leaders of a voluntary association are strictly limited to the powers granted in their

Articles of Incorporation or other Charter and must accomplish their goals by the procedures articulated in those documents. Any action of the officers of an organization that goes beyond those delegated powers, or is taken without conformity to the procedural requirements, is ultra vires (beyond the legal capacity of any person or legal entity) and thus null and void. If a person joins the Rotary Club or a soccer club, and is accepted as a member of that organization, that person can later be excluded only in strict conformity to the charter or by-laws of the organization. The leadership cannot later say that they disapprove of the member's spouse or taste or manners, or even of his moral behavior, and use this as a basis for exclusion without following the rules and procedures.

The "legal persons" of the Anglican Communion are the Provincial Churches. Each of them is separately established and incorporated (in one way or other) under their national law. They have formed together as an association, first articulated formally in the Lambeth Documents and statements of various meetings within the Anglican Communion and by resolutions passed within the constituent Provincial Synods or Conventions, and now supplemented by the ACC. That Council is itself merely an entity of the Anglican Communion. It is not a member of the Anglican Communion: it represents member Provinces for specific purposes, and it is limited solely to those purposes. It could, with due process, remove Provinces from the ACC but any move on its part to eject a Province from the Communion or to affect its standing in the Communion would be ultra vires and hence null and void.

The Tanzania Communiqué is the latest in a series of statements and actions, especially by the Primates' Meetings, which must be judged as violations of written constitutional provisions and procedural precedents which, if accepted by either explicit agreement or by defacto compliance would radically amend the unwritten Anglican Constitution itself. If one

insists that there is no such thing as an unwritten Anglican Constitution, then the Communion is left without any provisions or structures whatsoever for removing a Province without its approval. The same reasoning applies to any attempt at relegating any Province to a lower standard of membership in the Communion. If there is no Constitution and thus no provisions for acceptance, discipline, and removal of members, the ability to take such action would require a formal constitution that changes the status quo; if there is an unwritten Constitution any such action will require an amendment establishing the provisions and due process. In each case, formal acceptance by the Provinces would be required. Such actions lie beyond the competence of any one or all of the "Instruments of Unity" or any existing component of the Anglican Communion and are therefore ultra vires, and therefore would be null and void.

Of course, if there is no unwritten Constitution there would be not be any way to write and pass a Constitution unless the Anglican Communion were to start all over again, formally ignoring its past, setting up a new organization, and putting the structures into place that would create a juridical Communion. Perhaps that is what the movement to change the identity of the Anglican Communion, based on a new "covenant", is trying to do. Over the last two years the right to impose the following new Anglican-wide structures, provisions and requirements have been asserted:

- "alternative primatial oversight"

- a "pastoral council" appointed by the Primates Meeting to exercise oversight of any primate of this Communion.

- "primatial vicar" appointed by a so-called "pastoral council" that reports to that "council" instead of to the Primate and the governing body of the affected Province

- secret sessions of the Anglican Consultative Council held to debate an issue with no minutes taken, as occurred at the Nottingham ACC Meeting in 2005

- secret sessions of the ACC where votes on issues are taken, as occurred in Nottingham

- adding Primates to the membership of the ACC without constitutional amendment, including consent of the governing bodies of a new member, as occurred in Nottingham

- authority of the ACC acting alone immediately to suspend or expel Provinces without the constitutionally mandated assent, subsequent to that action, of 2/3 of the Primates.

These are all beyond the competence of the assembled primates or any other spokesperson or component of the Anglican Communion and are therefore ultra vires and void.

The principle of the law of associations is congruent with the analogy we are applying to the way law operates in the community of nations. International law regulates the relationships of sovereign states to one another, and forms them into a single system. The states are sovereign, but they are limited by rules that they have accepted as binding upon them. Under International law states are independent of one another, just as the individual churches of the Anglican Communion are independent of one another. As articulated in article 36 of the Statute of the International Court of Justice, those rules primarily consist of customary law, established by the consent of all, and treaty law, granted by the formal approval and ratification of each state. "Sovereign states are bound by customary international law, established by long and universal practice of all the nation states. But establishment of new (emphasis added) rules of customary international law requires near-unanimous consent, and a persistent objector to such rules is not bound by them. They are also bound by treaty law, but only the states that have signed the treaty are bound, and they are only bound to the rules and principles to which they have agreed." (It may be that what the court refers to as "customary international law" is roughly that which we, together with the emerging new discipline, term the International Constitution—as it operates over time.

If the analogy is valid similar rules should apply to the relationships of independent churches to one another within the system of a single communion. If the customary law of the Anglican Communion, or what we call The Anglican Constitution, has new rules imposed, either to supersede or amplify it, the Constitution requires near-unanimous consent, and in the absence of such consent they do not bind a consistent objector to such rules. This is especially clear in the Anglican tradition, because we have never had an enforcement mechanism, of any sort at all. Consequently, even if some or even a majority accepts the innovation of a covenant, only those Provinces that accede to it would be bound by it.

Clearly, some primates, perhaps a solid majority, are deeply troubled by decisions of the Episcopal Church in the United States and the Anglican Church of Canada—and the churches have expressed their sincere and profound regret for this. Some Primates, bishops, priests, and deacons have likewise formally distanced themselves under a newly invented rubric, termed "broken bonds of affection". They are separating themselves by choosing to withdraw in any number of ways. Be that as it may, the Episcopal Church will not leave the Communion, and as a founding member it can neither be expelled nor restricted from full fellowship in the Communion.

37.

The Appeal to The Anglican Constitution

We speak as bishops who are licensed attorneys. We are neither practicing attorneys nor professional theologians, but we are trained enough in each discipline to share a unique point of reference that has brought us to a point of view previously unspoken, at least to our knowledge. We believe it is correct. Our thesis is that we already have an Anglican Constitution and that the fundamental issue in the current conflict, the most important and lasting reality, is not the matter of theological innovation, but the proposals and actions that would revolutionize this Constitution. The articles of The Anglican Constitution that are presently under attack by the proposed covenant and by many of those who oppose allowing gay and lesbian persons to participate in the full life of the church are:

(1) The interlocking traditions concerning Anglican Comprehensiveness, the Via Media, and Lex Orandi Lex Credendi.

If the Anglican Communion reduces its comprehensiveness to a conforming set of confessional doctrines, and discounts the uniting force of worship, it will not be the same church.

(2) The authority of Scripture, Reason, and Tradition

If the Anglican Communion attempts to read scripture literally or impose conformity to a single interpretation without attempting objective regard for critical scholarship, it will not be the same church.

(3) Baptismal Bonds and Community as Communion If the Anglican Communion allows baptized Christians to refuse to worship and share communion with fellow baptized Christians, including collegial bishops, it will not be the same church.

(4) Episcopal Oversight If bishops are increasingly used as a sign of division, or of conformity, in the church rather than a sign of unity, it will not be the same church.

(5) Jurisdiction and the Diocese as the basic and local unit of the Church in relation to congregations, the Province, and the Anglican Communion.

If the Anglican Communion sanctions jurisdictions that cross provincial and diocesan boundaries in order to satisfy those who disagree with the episcopal authority and the majority decisions of the duly constituted decision-making bodies of that jurisdiction, or if it allows extrajurisdictional episcopal authority to be exercised at personal whim, it will not be the same church.

(6) Provincial Autonomy

If the Anglican Communion creates a Communion-wide teaching office (magisterium) requiring and perhaps enforcing doctrinal conformity without regard to cultural and experiential differences among provinces, enabling it to overrule decisions duly made by a province, it will not be the same church.

(7) The Mission of the Church, especially in terms of justice. If Anglicanism separates love of God from love of neighbor, disconnects spirituality, religious

observance, and doctrinal adherence from the mission for justice, and distances vocation to creation from vocation to kingdom, it will not be the same church. (As the Presiding Bishop pat the point in the central theme of her investiture sermon, "The ability of any of us to enjoy shalom depends on the health of our neighbors.")

The foregoing items are the constitutional challenges that we have recognized and we are open to the possibility that there are others to which our modalities of interpretation can be applied. There may be other operating principles and traditions, or issues that are being challenged that should be included in our list, and so we invite anyone to propose them for scrutiny.

In order to analyze the situation and understand where we are in the current conflicts, we should begin by determining if the matters being challenged are constitutional. When Anglicans disagree, we can debate to our hearts' content and perhaps agree to disagree, but when Anglican Churches disagree, we need must turn to our Constitution for guidance. The Anglican

Constitution brought us into communion with one another, and we should be able to rely on it to hold us together. Our Constitution should protect the individual liberties of the member Provinces—most especially from the threat of that "tyranny of the majority," which can form in a given period.

Michael Peers, primate of the Anglican Church of Canada from 1986 to 2004, recently urged Canadians to be highly suspicious of rigid theological doctrines and how they influence ecclesiastical polity, saying, "matters of doctrine become matters of control." He was especially insightful in his grasp of the sequence in which the church must understand the formation and enforcement of polity: "The problem the church has confronted over and over since the 16th century is that faith evolves into doctrine and doctrine evolves into order. When doctrine and order get mixed up," he warned, "questions of faith get lost. And that," he said, "is dangerous to good theology."

We believe that our constitution is being ignored at great peril, especially in the formulation of a proposed covenant without reference to it as though we have a right to start all over as though from scratch. Such a course enables radical agents of change to avoid the normative observations of careful and due procedures for constitutional changes. The current debate has been allowed to flourish without regard to the constitutional framework that all agreed to in the very act of becoming part of the Anglican Communion. The test of any constitution is not how it works when everything is going well but how it functions in a crisis. It is time to invoke that Constitution and bring it to bear on an open and respectful dialogue.

The prior condition for holding a conversation about any topic is that there be a transparent framework that all parties accept as the basis of their ensuing discussion. On the Field at Runnymede in 1215 A.D., barons and king publicly agreed to the Magna Carta and this established a norm in England, as originally stated: "rule of law; not men." No capricious whim of the king, changing the rules from day to day or hour to hour, would be enforceable as law. The rights of all were transparently protected from caprice and overpowering authority. That is the tradition and standard that this Church, and by now most of the world, has received and enshrined.

Certainly, there has never been a constitution, ecclesiastical or secular, to which each member or the component parts of the Anglican Communion have agreed. Nevertheless, there is a recognized polity, a body of canon law, a gradually developed and certain enough combination shape the Anglican consciousness. There is a written constitution for the ACC (the international body that is most representative and meets most often). And there is no lack of documents, resolutions, and theological commentary that sort out and verify what is classic about Anglicanism. As a body all this comes together to form an unwritten Constitution. Thus, it is possible, rather easy in fact, to identity the Anglican Constitution and especially the articles where it is challenged. It is the Constitution by which new Provinces came into being, and which carried the communion through several crises in our long history in which one "party" or another reached to capture the Communion.

Identifying and interpreting unwritten constitutions is not unusual, as can be appreciated in the experience of Great Britain and most of the Commonwealth nations. No one would reasonably argue that those states lack constitutions that-are concrete enough to understand, interpret and enforce. By nature these constitutions are not written out in the manner of the Constitution of the United States. To do that would change their character as instruments of national polity. So it would be with the Anglican Constitution.

The Anglican Constitution's applicable provisions for a given issue can be discovered by examination which uses tools and methods recognized within the discipline of legal analysis. Examining canon law is only a part of the matter, and a relatively small part at that, but that is where most of the employment of legal tools and methodology thus far has stopped. For example, one looks to the conflicts and resolutions within the history of Anglicanism, those moments when certain decisions were made over against certain alternatives that were rejected; one looks to that which distinguishes Anglicanism from other branches of the church; one looks to the understandings that seemed to have been binding as historically developed and evidenced; one looks to the particular features of Anglican tradition, ethos, and custom. It is not even necessary for that which has become recognized as the tradition or custom, and thus shapes a certain ethos, to be altogether accurate historically, that is, in terms of the historical facts. Like all institutions and all peoples Anglicans accept some myths because they have become viewed as good myths that point to valued truth. They are employed to explain the shared ethos and that is what they eventually become, more real for us than for the Anglicans of Tudor-Stuart England, or whatever era is indicated. Ethos, custom as it is judged at a particular moment, tradition as it lives and breathes in our common life, these dictate our sense of identity, what is appropriate, what is valuable, what is allowed, what must not be lost, what must not be violated, and this is valuable for analysis of what we allow to constitute our identity and govern our behavior.

This Constitution does not exist in the same way and for the same purposes as do most constitutions governing a body politic. The institutions that are necessary for constitutional government and means of enforcement, such as legislative bodies, courts, and executive authorities have never been adopted. If such institutions (whether they are called "instruments of unity" or something else that defines operating structures of Anglican polity) are now being put into place they should exist primarily for the explicit purpose of protecting the Constitution that governs. Frankly, we would urge that none be enacted at all. One way of stating our anxiety is to recognize that a new covenant would become the constitutional instrument for interpretation of the life of the communion and that, however gradually, the primates would become its judicial interpreters as well as its executive and legislative bodies.

The Anglican Constitution Brought to Light and Applied to the International Crisis in Anglican Polity by Examination of Modalities of Interpretation in International Constitutional Law

Our first task is identification of the tools for legal analysis of international constitutional law. How is comparative international constitutional law to be applied, especially in conflicts? How do we know what makes up the International Constitution at a given time? In what way do we characterize a proposition as truly constitutional at any given time? How is the international constitution interpreted and applied? The relevance of these questions and their usefulness for understanding and defending the Anglican Constitution comes through the identification of tools and a methodology by which we can judge whether the proposed amendments to Anglican polity are indeed constitutional changes, and which articles of the Anglican Constitution are under attack.

In the interest of brevity we offer a single example to demonstrate our thesis. That is, we will examine only one of the traditional precepts some wish to remove from Anglicanism in order to demonstrate that it is an article of the Anglican Constitution and thus by inference that there may be others as well. For those who would like more, we offer two other examples as an appendix. We intend to write a longer document examining each of the seven articles we have identified. Given the exigencies of time and space, our purpose at this point is simply to demonstrate the methodology and its validity. The article of the Anglican Constitution we will analyze is the authority of Scripture, Reason, and Tradition.

The authority of Scripture, Reason, and Tradition

Richard Hooker, perhaps the most important theologian who polished the Anglican position on authority, posited Scripture, Reason, and Tradition as three strands of a binding rope. Scripture, he insisted, must be interpreted and never taken literally. Hooker defined Tradition not as interpretation but as the history of changing and competing interpretations. Reason, he wrote, is the key. Hooker based unity, not on the interpretation of a literal, or magisterium, reading, but an the willingness to live a variety of interpretations until, over time, one rises to acceptance over the others as true. This is a succinct statement of an article of the Anglican Constitution and the challenge to it is a constitutional challenge.

The tools of international constitutional law have been developed down through the centuries, and by providing legitimating modalities of interpretation, that law is enabled to constitute and maintain the moral order of the society of states and to reconcile states and parties when the moral order is violated. They provide certain modalities for interpretation of constitutional law that we can employ effectively for our purposes.

The following six modalities are not exhaustive (there are other options, such as the theories of Jurgen Habermas), but they are sufficiently comprehensive. No modality is necessarily the captive of the left or the right on the political spectrum, however that spectrum is defined; none should prejudice any argument currently in play. We will explain the application of each modality for interpretation of international constitutional law and then apply each to an interpretation of the Anglican Constitution. We have divided our examination of the six modalities: the first half share the desire to base interpretations in objectivity and the second, in more subjective criteria.

45 OBJECTIVISM

The first three modes lean toward objectivism as described in these phrases: "objective interpretation" or "consentual interpretation" or "formal interpretation." The terms, "formalism" and "consentualism" are variations on the assumption that only what has been formally consented to can be constitutional law. The more familiar phrase in the United States is "strict constructionism," so we use it instead of the language normally applied in international constitutional law. Critics tend to speak disparagingly of these first three modes in terms of rigid legalism. In this view, legal truth, by and large, follows arbitrary rules without necessary relation to any particular content.

The primary question for the strict constructionist is the legitimate source of the law in question. For example, violation of human rights may or may not be considered wrong, but until very recently, international law recognized the right of a sovereign state to violate the rights of its citizens, as long as the violations were properly founded in the law of the land in accord with its procedures and processes. In the latter part of the twentieth century, international law began to be reformulated in a way that allows certain rights of intervention even within the internal affairs of a state. For those committed to an objective interpretation of international constitutional law, the question remains, by and large, one of legitimacy of the particular sovereign state as the source of law.

I. Original Intent

Application to International Constitutional Law

Strict constructionists look to the intention of the particular parties who originally ratified or eventually revised the constitution in question. The aim is to limit any and all interpretations to that original intent and then to enforce rules that claim to early out that intent. What founders or revisers intended in a constitutional article can be found in legislative history, such as in floor debates and media reports, or in evidence, such as articles and books, (e.g. the Federalist Papers are often examined for interpretation of the U. S. Constitution).

In international law, this school of thought views only the original intention of the ratifiers as binding because that intent defines the scope of the consent. Nothing else, certainly no extensions of internal logic or interpretive implications signify because they will go outside that scope. The appropriate way to expand the constitution is to amend it explicitly. Law, it is argued, cannot be the same as politics: it must be a means of independent control that effectively limits the conduct of the entities subject to it and, in particular, to the reasons founding an institution or community.

Application to Anglican Constitution

It is possible to apply "originalism" to the Church's search for a polity that should have constitutional status. Some opponents of the North American Churches claim that writers of Scripture originally intended to compose a code of law or ethics and that code must be inviolate—applicable even in the twenty first-century Church. The constitutional challenge to Tradition and Reason as necessary foundations of authority is based on the perception of many strict constructionists that the Bible presents clear rules that everyone should follow as religious law. From this outlook, Christians of every day and age stand under Scripture as a rule that others made, or that God made through human instruments, not a rule that today's Christians have the authority to make or unmake through interpretation. Under this perception, the church applies Scripture; it neither makes nor revises it.

However, we can hardly claim that writers of Scripture intended any such thing—certainly not one applicable to the twenty first-century Christian Church. They intended the codes within Old Testament to apply to particular people living in a place and time most specific; there were no codes intended in the New Testament.

Richard Hooker said as much when he considered the place of the Bible as the guide in all things holy and profane. Commenting on the sufficiency of scripture as containing everything necessary to salvation, he echoed the sixth Article of Religion verbatim. Then he went on to note that "every Booke of holy scripture doth take out of all kinds of truth, naturall, historicall, forreine, supematurall, so much as the matter handled requireth," but he held back from ascribing to Holy Writ absolute authority in the government of society or the last word in all things earthly. Divinely inspired, the Bible was nonetheless man made and so subject to mistakes of detail. Furthermore, it described life, mores, and times quite different from his day. Its authors, being human, could not have anticipated the world as Hooker found it, but because something or someone from a later age was not written into Holy Writ, did that mean they did not exist? Such a conclusion defied reason. As Hooker put the point, "Howbeit I could not thinke that man to doe me some peece of manifest injury, which would hereby fasten upon me a generall opinion, as if I did thinke the Scripture to defile the raigne of King Henry the eight, because it no where noteth that any such King did raigne." (Hooker, The Laws of Eeclessiastical Politie [London, 1611], 43, 63.)

Modem ethicists agree with Hooker and maintain that we ought not to apply the Bible "prescriptively," that is, treat it as a source for moral rules. For at least twenty-five years ethicists have enjoyed a consensus on this. In their view, Scripture speaks to moral life at the level of basic values and principles, not at the level of moral rules or codes of behavior. The vast majority of moral theologians rely on a narrative/values-oriented ethics based not on deductive reasoning (going from rules or principles to concrete cases) as much as on inductive, or casebased, reasoning. They also employ analogical reasoning to apply Scripture to contemporary moral issues; for example, they often compare the exodus story to the plight of oppressed and enslaved peoples. Plainly the Bible was not written as moral canon law for the Christian Church.

II. The Text

Application to International Constitutional Law

The objectivist in constitutional international law asks for the "plain meaning": how does the contemporary "person in the street" understand the promulgated constitutional law? Nothing beats specific language for binding entities to the law, within which legal rules can be distinguished from statements of observation and morality. Most lawyers who follow this mode of interpretation are uncomfortable in recognizing the binding nature of anything that becomes constitutional through custom, ethos, and precedent without its being agreed on in writing.

Application to the Anglican Constitution

Whoever applies this method of interpretation to Scripture claims that a

"plain reading" of certain passages of Scripture establishes binding rules of conduct. But it is impossible for a reasonable person to rely upon "plain reading", given the complex subtleties of Scripture, the dynamic between its general purposes, and the specific aims of its many authors, who wrote to specific audiences at distant times in history.

The Bible is a library of separate books with a baffling variety of literary forms, composed by numerous and different kinds of authors over many centuries. Some of the writings are quite ancient and represent quite early versions of an oral prehistory. Various editors and redactors have re-written, edited and re-edited, or supplemented the canon with contributions of their particular generation. Paul, for example, never intended for his writing to be anything other than pastoral letters that addressed quite specific issues within contemporary communities. Each of the other evangelists had their own different purposes in mind, but we cannot claim that any of their rules for personal or community conduct in the specific terms of law are to be applied universally and for all time.

Whether or not anyone accepts the consensus of our generation of moral theologians and Biblical scholars that Scripture speaks to moral life at the level of basic values and principles and not at the level of moral rules, Anglicanism does trust that prayerful reasoning can discover in Scripture moral standards for Christian life; however, moral discernment does not take place in a simple reading of the text, isolating and pulling "rules" out of context.

Jurisprudence cannot rely on a "plain reading" of the rules of law for interpretation in each and every case, and the Church cannot extract clear and unequivocal, universally applicable codes of ethical conduct from the Bible. Even if certain readers determine that the intention of a particular text is to bind Christians at the moral-rule level, this demands perspicacity. The specific and concrete application urges consideration of Tradition, and the ancient text will have to be interpreted again and again to fit changed circumstances. Discernment of moral standards and mandatory laws requires the use of Reason; discernment requires an appreciation of the whole text of Scripture; it demands openness to new revelation.

The story of God's people is a continuing one. It must be taken up by each generation, and no generation merely observes the story. We each participate in it.

The Scriptures relate that story from the beginning of creation and the spread of sin through to the redemption in Christ Jesus and the establishment of his church. From the outset, the Scriptures are headed somewhere; they contain a particular logic and share a common aim. The logic and the aim reveal grand themes about God's will for human life. Each of the books has to be read and interpreted within the context of the general themes and the conclusions aimed at. Nothing can be read out of that context; certainly, nothing can be used against the aims and purposes of Scripture. According to Christians, the whole of Scripture is aimed at the incarnation, ministry, death and resurrection of Jesus of Nazareth. This defines the entire story of the people of God. From the first words, Scripture is going somewhere, and it arrives. Good news.

Jesus himself is the Word of God incarnate, so we must interpret all Scripture in the light of the gospel revealed in him—in his life and death and resurrection. No readers of the Bible accept as binding every utterance they find in the Bible; different people select what they consider binding in variety of ways. We recognize Scripture as authoritative in its witness to, and illumination of, the gospel of Jesus Christ. To the point at hand in the Church today: this Jesus welcomed those whom others rejected, and he died as the Rejected One to create a new humanity in which no one is rejected. That is authoritative gospel.

The Scriptures do not make each and every issue that God's people must address in succeeding generations entirely clear, especially on specific matters of morality and justice. Early Christians found themselves embarrassed by certain matters in the Hebrew Scriptures, including several of the ways the words depict God's nature. The Early Christians had to reinterpret the words and explain how the Old Testament was part of a process of coming to an ever more complete discernment until the fullness of that understanding is defined in the Christ.

But the problem has not simply been with what Early Christians began to call the "Old Covenant" books. The Church has discovered itself waking up to awareness that it took wrong positions and actions from time to time and, thus, we are forced to reinterpret certain scriptures. It's as though we were not ready to see the matter in its clarity until the time was ripe. When we do so, we find that the call to right action is indeed inherent in our Scriptures; it finally becomes clear to us. It's as if a fuse set within Scripture exploded only in due course, but, once this happens, we may well wonder how we ever could have missed it.

In European history, the Inquisition and the Crusades include the wrongful use of violence in the name of God; in American history, the striking examples are slavery and sexism. Faithful Christians can be confident that the Paraclete is continually at work to lead us into new truth as revealed in Scripture and in dialogue with an ever-evolving sense of decency and right. We Christians must always be open to this.

III. The Structural Inferences

Application to International Constitutional Law

We can examine relationships that a constitution mandates among its structures to discern rules in order to apply those structures properly. The internal structures of the units making up a body politic reveal fundamental principles that yield constitutional dictates we cannot violate—even if written into the text of the Constitution. For example, a state cannot be forced to act against its own self-interests for survival. Two 20`h- century schools of legal thought famously represent the "structuralists": Communist and Fascist "legal realism" in the 1930's, followed by neo-realists in the United States during the Cold War era. "Structuralists" tend to subordinate all issues to strategic matters.

'52' Application to the Anglican Constitution

Anglican structural inferences, primarily through arguments from silence, support Hooker's three-strands of authority and expose the minority standing of those who would impose scriptural rules. This is not a strong argument as a general noun. That the structures do not call for uniform adherence to any such rules or confession of faith, other than the statements of apostolic faith resolved in the debates and conflicts of the great ecumenical councils (the outstanding example of the use of Reason to form Tradition based on Scripture) speaks meaningfully about the Anglican Constitution.

We would prefer to argue from the relationships within Anglicanism to make the case against uniform enforcement of scriptural rules based on conformity of interpretation. There are no means for enforcement. No courts interpret constitutional imperatives and demand enforcement through "executive" action, and the offices and bodies of the Communion are not designed for, nor are they given, authority to hold Provinces accountable to any conforming interpretation of purported "rules" of Scripture that dictate forms of governance and provincial behavior. Finally, the Provinces are purposefully granted autonomy for governance and conform only in accord with decisions they make in due process of their individual systems,

All structural inferences scream out against an interpretation that finds rules in Scripture and forces us to accept them and apply them throughout the Communion. A single example, taken from the early days of the Church of England, makes the point most forcefully. With few exceptions, during the reigns of both Elizabeth I and James I, British women and men from right to left along the theological spectrum worshipped and communed together more or less harmoniously because the crown and the archbishops did not insist on inflicting an uncompromising interpretation of faith and practice upon the flock. Charles I and Archbishop

Laud did just the opposite, and their unyielding rigidity drove Charles' three kingdoms to a destructive civil war. The king and the archbishop paid a terrible price for their inflexibility, and at the Restoration, the more left wing Anglicans were driven to become Nonconformists.

SUBJECTIVISM

The second group of three modalities leans toward a more subjective interpretation. Critics regard these modalities as unduly dependent on politics or the exigencies of the time and place. Judges and other interpreters of constitutional law often consider them to be variations on "natural law," although not in the sense that scholastic theology defined the term. They have in common identifying something outside of law (in and of itself) that "naturally" validates the law in question, something that at once transcends concrete instances of law yet remains so fundamental that it must be allowed to govern. It is not even necessary that everyone agree on what that something is and on the relation it must have to law in order to make a rule legitimate. Whether or not an interpreter believes in natural law as a transcendent reality, she or he can accept the proposition that legal rules must be in harmony with the "nature" of human beings and the world. For example, jus cogens norms, such as torture, murder, genocide, and slavery, are nonderogable and peremptory, founded in custom and enjoying the highest status within international law. They are binding on all nations and cannot be pre-empted by a nation's legislation or by treaty.

I. The Precedents

Application to International Constitutional Law

We acknowledge and apply rules generated by previous decisions regarding constitutional interpretation, especially if such a rule, acted upon, becomes custom. Legal doctrines and processes for deciding constitutional law evolve and obtain the authority of legislative law.

Application to the Anglican Constitution

We cannot claim that all precedents support the three-strands of authority recognized by Anglicanism -- except for the cumulative effect over the centuries. This issue has been the bone of contention in many of the struggles among the many sorts of "parties" or "wings" within Anglicanism. The existence of these "church parties," beginning with Catholics and Puritans and reflecting to this day an affiliation with one of the other branches of the ecumenical church (Roman Catholic, Protestant, and Eastern Orthodox) has created, maintained, and demanded Anglican comprehensiveness.

Nevertheless, as struggles have waxed and waned, with certain parties holding sway for periods of time, Anglicanism has continued to maintain the appropriate balancing of Scripture, Reason, and Tradition. In Anglican circles, Reason and/or Tradition must, at the least, be given due attention.

We can appreciate the effect of precedents set by any subordination of the role of Reason in relation to Scripture and Tradition: Our imaginations are not taxed to see how radically different Anglicanism would become. We must also consider the effect of such precedents on other branches of the Christian Church and on other faiths. For example, what will occur in those parts of the world where the primary evangelical and cultural competition is with Islam?

An axiom: one who opposes any person or thing with passion and commitment takes on the characteristics of that very person or thing. To avoid this pitfall, we must be prayerful and vigilant. The temptation to subvert our own values, methods, and ethos—for example, to fight fire with fire—is most seductive. If we stand against the rigidity, claims to certitude, and assumptions concerning sexual morality of Muslims (or the Roman Catholic Curia or Protestant fundamentalists), those will be the very characteristics the Church will be will tempted to emulate.

What is the most desirable precedent to establish in this moment? Is the Anglican Church called to maintain its traditional position and, thereby, continue to apply pressure on other churches and faiths to follow suit, or is the Anglican Church to give in to the pressures of others and conform? Does not Islam, for all its strengths as one of the great world religions of love and compassion, yet have characteristics that cry out for reform? Will the future, with all its predictable, globalizing features, make unrelenting demands on all the children of Abraham, not the least of which will challenge women's roles in Islamic culture and literal reading of the Koran without the benefit of scholarly criticism? We must weigh the dangers of setting new precedents that harm traditional Anglicanism and portend an unfortunate influence on other faith communities.

A school of thought in international law that the church may look to in the current controversy considers how decisions are made in the process of creating precedent. This school accords due and fair processes greater weight than decisions reached by judges and executive leaders. The idea is that outcome will be just and effective if the procedures of legal decision-making are seen to be fair are scrupulously adhered to. (Those processes are distinct unto itself and are assessed by legal, not political, standards.) This mode is usually applied in courts and not often looked to by the church, and certainly not by the Anglican Communion since we have no court system. Nevertheless, this mode should carry the weight it has developed in the course of time and use, and, thus, precedent must not be allowed willy-nilly, but very carefully. Actually, there are few matters that concern us more than the precedents that are being allowed in the unfolding developments of the present crisis.

One potentially dangerous possibility that the use of this modality reveals are the malign consequences of granting alternative pastoral oversight in dioceses at odds with their bishops. Creating such mechanisms may feel pastorally sensitive or even strategically clever (i.e., let the matter die of its own weight instead of feeding an atmosphere of dissent), but such devices will set dangerous precedents that eat away at the episcopacy as a symbol of unity.

II. General Ethos and Specific Purpose Underlying a Provision

Application to International Constitutional Law

We vigilantly protect the general ethos of the ideals and culture out of which the constitution was formed and which has shaped the actual life of the institution or community. In international law this mode exalts the fundamental values of world order as the indispensable guide to determining and applying constitutional law. Accepting the insight of legal realism—that law comes down to a continuous process of authoritative decision-making—adds a prescriptive dimension to this descriptive one: a provision of law must, necessarily, capitalize on the degree to which the desired values of the community are reflected. Thus, instead of merely interpreting the text or summarizing the precedents, the underlying purpose counts decisively

when we look to the intent of the ratifiers and amenders of the Constitution. Decision makers must analyze factors that led to writing the text or to forming the provision out of custom and ethos and that also led to the particular decisions setting the precedents. For example, during post-World War II, the renowned New Haven School of international law empirically

determined that the world community founded its expectations on the fundamental principle of human dignity. The common goals of all states in service to citizens, in turn, were defined as security, peace, respect, and the right of citizens to determine their own destinies.

A hermeneutical maxim that follows from this principle, well established in the law, states that the purpose behind the establishment or the statement of a rile carries greater weight than the rule itself. Obviously, investigative reason and interpretation are required to discern the purpose.

A mandatory rule is a prescription whose authority, by definition, outweighs any reason for setting it aside in a particular case – no exceptions. While playing a game, such as chess or a team contest in sports, the only question for a given moment is, "What is the rule to be applied?" or "Was the rule properly applied?" Only afterward can we question whether it is a good rule, a fair rule, the right rule. A player must abide by the rules of the game and that is that.

A presumptive rule is a prescription whose authority is one reason, not absolute, for heeding it. Such rules are controlling – unless and until we adduce sufficiently mitigating or countervailing grounds against their application in a particular instance. Lay people tend to assume that a statutory law is "the" law, "period", a mandatory rule they must obey without exception, as in a game. In actual practice, that cannot be the case, for life does not operate like a game. Most rules in law and morality are presumptive mainly because, once formulated, rules often turn out to include items that their purposes do not warrant and to exclude other things their purposes would otherwise support.

We often look to the intent or purpose of rule-makers for clarification of the meaning. For instance, the term "kill" in the sixth commandment points to the prohibited action, but by what behavior? Does the prohibition mean, or imply, that a soldier may not kill or that a person may not kill in self-defense? Does the term carry the narrower meaning of "murder"? If misapplied or misunderstood in a particular case, the law must clarify the meaning and application. In some instances, the meaning and applicability of the law to the case at hand are clear, but applying the law would produce a harsh or absurd result. In all cases, the underlying purpose always trumps the stated rule.

A law or a rule anticipates a certain pattern of events and circumstances, and, when they occur, that law is to be applied. Obviously, the world does not always work out that way. The patterns of facts in a case can fit an applicable rule very well but include other facts and factors not anticipated when the rule was adopted. Thus, the rule cannot be applied as anticipated, and it must be reformulated so that its purpose might be served better.

Applying a rule requires judging whether the case before a court or an institution falls under the fact pattern assumed by the rule (assumptions are, of course, very dangerous to general rules). In one infamous example in law, the court did not grant the murderer of an uncle the inheritance despite the clear requirement of the law (Riggs v. Palmer, 115 N.Y. 506, 22 N.E. 188, 1889); the court did not formulate a new legal rationale or find "a way around the law": it simply allowed the purpose for the inheritance law to serve as guiding principles and values by which the court ruled. As we will show in an analysis in which we weigh the balance of the costs against the benefits, the law always contains the equities necessary to cover the exceptional case even when retaining the general rule.

Application to the Anglican Constitution

The hermeneutical maxim we have observed in legal interpretation is similarly well established in scriptural theology. To fulfill its purpose more faithfully, sometimes the Church has to look behind what appears to be a clear moral imperative. For at least a century and a half there has been a consensus in the Anglican Communion, articulated in a number of strong and helpful statements from Lambeth Conferences (e.g. resolution 111.1 of "The official Report of the Lambeth Conference 1998". The whole of the Section III report of that Conference speaks

clearly and persuasively to this point. See also page 196.) regarding the fundamental centrality of Scripture and its foundational role for Christian faith and practice without insisting upon or maintaining any one doctrine of inspiration and hermeneutics and in fact finding value in the richness of interpretation in different evangelistic circumstances. To seek to establish a single mode would irrevocably undermine this well-established tradition.

We live in circumstances very different from those of the Scripture writers. So how best do we fulfill the authors' purposes? In some cases, the Bible speaks at the moral level but applying its rules to our own situations seems harsh or problematic in a way that leads us to ask whether the rule ought to be applicable. These rules include the Gospels' proscription against divorce and their command that women – heads covered – remain silent in church. Most of contemporary society will not accept facile connections between the Bible and contemporary life. Indeed, when people transfer Biblical precepts from ancient cultural contexts into modern contexts, they often seriously disrupt the relation between the "regulations" and their purposes.

Anglicanism has always understood the cultural conditioning of Scriptural interpretation. Nor does Anglican Tradition state that God's revelation ended in the written word of Scripture. Instead, we Anglicans believe that God reveals the divine life and will in a manner that enlarges upon what we find in the Bible and through what we newly discern in the Bible. For example, theologians relied on the revelation in Scripture to discern evidence of the divine as well as the human nature of Jesus: they did not immediately discover that evidence, nor evidence of the doctrine of the Trinity, in the text. Interestingly enough, the Greek word, "hypostasis," was the key term employed in the 5`a-century definition of Christ as both God and human being in one person, one "hypostasis"; yet, by the 5th century, "hypostasis" had come to mean the exact opposite of what it had meant in New Testament times.

Anglicanism takes the cultural conditioning of the books of the Bible themselves as selfevident. The examples are as many as there are types of literature in the biblical library. Matthew, Mark, Luke, and John shaped the material available for very different purposes for different schools of thought and different sorts of Christian communities. The books of The Kings and of Chronicles tell the same basic stories from different perspectives and with different purposes, as do First and Second Maccabees. Ruth and Ezra, written at about the same time, come to different conclusions about Jews' marrying foreigners.

To read Scripture intelligently, we need to understand the authors and the people—their needs and the realities of their very particular cultures—to whom they wrote. Anglicans have considered the lack of clarity that comes from being aware of the cultural differences both in the writing and interpreting of Scripture to be strength, not a weakness.

At times, because of the advent of new knowledge and understanding, the legal system or a Biblical interpretation may require rethinking not only that which some consider a rule but also its purpose. Sometimes, in the light of contemporary information, we have to judge anew whether all of a purported rule's premises are correct. We can hardly apply the Biblical prohibition against usury now because assumptions about lending-at-interest have all changed with our knowledge of the modem discipline of economics. Of course, the purpose remains inviolate: protection of the poor and vulnerable.

III. The Balance of Creditable Contrarieties in Terms of Costs and Benefits

Application to International Constitutional Law

It is not possible to resolve contrarieties, or make them complements or harmonize them, in every given instance, e.g., peace/justice, freedom/order, majority rule/minority self-determination. So we must ask: what are the specific costs and benefits that determine a balance at a given time in history, according to one or more valued goals recognized as norms for government and international relations?

For this mode of interpretation in international law, we do not confine the standards for, or postures toward, good constitutional government to the constitutional ethos of the units making up the body politic or to its constitutional structure, although they uphold and stand for each. They must be relevant to the constitution itself but may remain entirely extrinsic. Driving governmental concerns in every age become accepted as norms. In our day, civil rights for women and blacks and universal franchise have been hard fought for and, then, accepted as norms. Such nouns foster the constitutional ethos of an institution. The task is to find the balance among competing contrarieties that best reflects the over-riding ethos of the constitutional order of the community or body politic. We make the effort to balance the benefits and costs to all parties and to the whole by appeal to governing norms.

Application to the Anglican Constitution

For purposes of examining the balance of costs and benefits of keeping or changing the Anglican reliance upon Scripture, Reason, and Tradition, we need to consider at least two relevant legal theories that apply to scriptural interpretation: equity and presumption in favor of the exploited.

It is broadly recognized, especially among biblical theologians, that there is a presumption in favor of according greater weight to countercultural tendencies in Scripture that express the voice of the powerless and the marginalized rather than to those that echo the dominant voice of the culture. Christians are called upon to be in creative dialogue and tension with whatever culture they call their own. Christianity is an incarnational faith. Inevitably, the Church as it exists within a particular culture will be a part of that society, reflecting its virtues and its ills; some of the culture's faults will always be present in the life of the Church. Hence, faithful witness demands continuing critical examination of assumptions and values of that culture in light of the Church's mission.

This is so clearly the experience of the Church in all times and in all places that we must read Scripture with a watchful view to the culture's failure to carry out the mind of Christ. The message of the prophets influences our reading of all biblical revelation: God is vindicator of the oppressed. God's word stands against all ideology and all cultural institutions that serve the interests of the powerful in ways that harm the less powerful. Jesus joined with the powerless, the slaves, and the outcasts. Consequently, authentic biblical witness defies any theology of

dominance. Of course, as a human witness, the Bible also carries within itself coded oppression; it too, is a bearer of ideology.

Dietrich Bonhoeffer, the great 20th-century theologian, who was martyred by the Nazis, wrote of his "view from below":

We have for once learned to see the great events of world history from below, from the perspective of the outcast, the suspects, the maltreated, the powerless, the oppressed, the reviled – in short, from the perspective of those who suffer.... We have to learn that personal suffering is a more effective key, a more rewarding principle for exploring the world in thought and action than personal good fortune. (Letters and Papers from Prison, ed. Eberhard Bethge, New York: Macmillan, 1972, p 17)

Gustavo Gutierrez titled one of his books Theology from the Backside of History (Teologia Desde el Reverse de la Historia, Lima: Centro de Estudios y Publicaciones, 1977) removing the phony triumphalism the church so often seems to feed on and granting it importance it earns in service to the humble, the Am ha Aretz (the little people of the laud), that was more modeled by the man who came out of Nazareth than by a grand hierarchical institution of power, wealth, and prestige. Theologian Walter Brueggemann speaks of "the Mosaic revolution ... to establish justice as the core focus of Yahweh's life in the world and Israel's life with Yahweh." "Moreover," he wrote, "...from the outset, Yahweh is known to be a God committed to the establishment of concrete, sociopolitical justice in a world of massive power organized against justice." (Theology of the Old Testament: Testimony, Dispute, Advocacy. Minneapolis: Augsburg Fortress Press, 1997, p 735).

In other words, if we accept the proscription against homoerotic behavior as a moral rule regarding human sexuality, we must balance it against the costs to people whose sexual identity is gay, lesbian, or transgender and to the Church if it supports a cultural prejudice.

In the same way that law always contains the equities, moral-theological considerations should guide hermeneutical choices among conflicting, plausible interpretations. Again, we can see certain substantive themes as governing, respectively, the whole of scripture and of law, and, thus, we recognize them as general guides for interpretation. A specific example of a substantive standard for the interpretation of a specific case is the old Roman principle, adapted specifically into English law, of interpreting the law "in favor of liberty." An example in Scripture is the commandment to love God and neighbor as one's self. We generally understand this summary of the law as the purpose and unity of Scripture, which constitutes a governing hermeneutical standard: We should interpret and practice all Scripture in accord with the summary of the law by Jesus.

The most famous Early Christian example of the recognition of this "Yule of love," as it came to be known in the tradition, is found in Augustine. He identifies the purpose of Scripture as love for God and neighbor in Book 1 of De Doctrina Christiana (1.84-85 [XXXV-XXXVI]). Augustine insists that Biblical language must be construed "figuratively" in any case in which the literal meaning of a passage of Scripture does not promote love of God and neighbor ("good morals") or "true faith" (3.33[X]). Augustine endorses this figurative interpretation against the literal meaning on the grounds that the hermeneutical rule of charity favors it.

Aristotle and Aquinas are two celebrated sources for an understanding of law not simply as a set of authoritative rules but as a tradition with substantive standards and ideals. Aristotle defines "equity," epieikeia, as the correction of legal justice in cases where it is defective owing to the universality of law (Nicomachean Ethics 5.10). No general rule can adequately do justice to all situations; hence, equity is necessary as a substantive jurisprudential norm in cases where applying the letter of the law would violate justice. In this view, substituting equity for the letter of the law is itself a form of legal justice, Modem legal scholars, and perhaps practitioners of international constitutional law in particular, continue to find substantive principles as part and parcel of the law and, therefore, as hermeneutical guides to its interpretation. Common practice in law appeals to extrinsic nouns for guidance. Internationally, these norms, as explained earlier, include important rights, such as human rights, that governments are to establish and protect. The society of nations hold that equity should have primacy in such cases even where there is no dispute about meaning and applicability.

The Anglican Constitution contains a balanced consideration of Scripture, Reason, and Tradition in search for authoritative theological truth. Our comprehensiveness and balanced method for discerning authority is our very strength. They are not signs of weakness. Openness to Reason and Tradition, together with Scripture, is not relativism. Openness demonstrates the confidence of our faith that enables us to live with the ambiguity of human life under the rule of God.

We are never going to be able to solve our disagreements about women, children, and human sexuality straight out of Scripture. The issues before Anglicanism regarding inclusion of gay and lesbian people, the ordination of women, and the role of children, are not ones of biblical authority. The issue is one of biblical interpretation.

An examination of the Anglican Constitution, using the modalities of interpretation available in international constitutional law makes it abundantly clear that Anglicans form a Communion, not because we hold every important belief and reading of Scripture in common, but because we all hold dear to the one thing in common that counts: the Christ.

Therefore, at this time in the history of the Anglican Communion, we must not allow differing approaches to Scripture to become mutually exclusive.

APPENDIX

-- Anglican Comprehensiveness -

The Via Media

Lex Orandi Lex Credendi

Anglicanism was established in the Elizabethan settlement. Elizabeth I came to office in the middle of the sixteenth century (1558) after a generation of religious and social turmoil in which England had been flip-flopping between Roman Catholicism, English Royal Catholicism, and various grades of Protestantism. People had died for preciously held beliefs, representing the full religious spectrum of Europe from Geneva Puritans to Counter Reformation Jesuits. The Queen was unwilling to remain subject to the Papal authority that had been re-established during the reign of her sister Mary. The continental reformers' insistence upon "confessions of faith", is exactly what Elizabeth rejected. Central to the Elizabethan Settlement was the desire to hold together Christians of all sorts and convictions, from radicals to conservatives in one national church that was at once reformist and traditional. The way forward turned out to be the famous via media, a middle way that is widely comprehensive. (That stance is frequently misunderstood as compromise that seeks a more narrow central position when facing choices or dealing with conflict.)

Elizabeth and her bishops did not seek this middle way because it an easier or safer path or because they were afraid to "take sides". The danger to the person of the Queen was well understood, especially after the Pope excommunicated her and called for her "removal".

Francisco Suarez, one of the most influential scholars in the development of international law justified her assassination. A Jesuit priest, Professor of Theology at the Portuguese

University of Coimbra in Portugal and a contemporary of Elizabeth's reign, he set forth this justification in his most important work, Defense of the Faith against the Errors of the Anglican Sect, which remains a classic in legal historical scholarship. He sought to subordinate international law to natural law, and state rulers to the supremacy of the Pope. The premise of his system arose from creation theology. Due to the social nature of humanity as revealed in scripture, the ultimate source of political power is the people. (This was, of course, a radical concept that would eventually become his most significant and lasting contribution to international law.) Thus he argued that it is the people who delegate authority to the ruling princes of the Renaissance. The source and authority of rule by a prince then is "human law". The Papal power, on the other hand, is from God in "natural law", and this, he surmised, obviously trumps human law. He then draws the further conclusion that if a prince is a tyrant the Pope, as the people's spiritual head, the one who can discern God's law, can assert the rights of the people and overthrow the ruler. Ergo: the Pope has the natural law right to see a heretic ruler – namely, Elizabeth I – defeated and removed in order to protect the Catholic faith. The logical extension of the argument reaches the ultimate conclusion that if Elizabeth is overthrown she can, and it is likely that she would be, executed. If she is not overthrown she can be assassinated.

The brilliance of the via media was to hit upon the canny but also theologically brilliant insight that Christian unity grows around worshiping and praying together, not so much in honing a theological agreement. This notion anticipated the modern insight of Paul Ricoeur that expresses the dynamic between sacramental worship and belief: "The symbol gives rise to thought, but thought always returns to and is informed by the symbol." (The Symbolism of Evil, Boston, 1967, p 347-57) The Associated Parishes for Liturgy and Mission, the arm of liturgical reform and renewal in the two North American Churches, reminds us of the original Anglican

recognition that, "Our praying together bound us together more deeply and effectively than any brief or extended definition of faith in a confession...The genius of Anglicanism throughout history...has been the avoidance of a juridical structure that would force us to march in lockstep. We have insisted, instead, that God makes us one, by recognizing Christ in each other as we worship together." (2007 Montreal Statement, Communion in Christ)

The Elizabethan Settlement recognized that all Christians are accepted as full members of the Anglican Communion so long as they can worship together according to the authorized edition of the Book of Common Prayer, however individual members might personally interpret its prayers and declarations. For Anglicans, the Latin phrase lex orandi lex credendi ("the law of praying is the law of believing"; the original phrase being a little longer: "...tit legem credendi lex statuat supplicandi", "...that the law of prayer may determine the law of belief.") became the standard for membership and participation. It came to stand for the way worship shapes as well as expresses belief, as succinctly stated in the title of Lee Mitchell's superb liturgical study, Praying Shapes Believing.

Anglicans have maintained the importance of this insight throughout our history for three reasons. First, it establishes the living church at worship, rather than a list of belief formulations, as the ultimate criterion of orthodoxy, that is, as right praise. Second, it perceives that ritual is not merely a passive vehicle for the transmission of ideas, notions, beliefs, and doctrines, but is a source of them. This understanding has been affirmed, not only by modem philosophy such as was expressed by Ricoeur, but by modem anthropology, as in the work of Victor Turner.

Most to the point, Anglicans may interpret the prayers and declarations of worship very differently but, in that they offer the same prayers and declarations, they hold them in common. In this vein, Elizabeth was famously credited with the declaration that she had no wish to peak

through personal windows into the souls of people. She and all her subjects would accept the belief of the church which individuals express together in common prayer and worship as the only test of individual belief, the only standard for membership. Unlike Roman Catholicism and other protesting churches that broke from it, the Anglican Church would not compose a list of beliefs to which a member must confess. Of course, it has always been made apparent by the content of the Book of Common Prayer that the Anglican Church acknowledges the authority of scripture, confesses the apostolic faith in the catholic creeds, and accepts the theological resolutions of the great ecumenical councils.

This Via Media was established as the defining principle of the Elizabethan Settlement. The Church of England was identified as comprehensive, that is, it includes all the different parties of the church as they appeared in different times of history, no matter how great their disagreement. As the renowned twentieth century history professor, Powell Mills Dawley of General Theological Seminary, put the matter: "Via media to Elizabeth meant `comprehensiveness'." (Class notes, JMD) For our purposes herein, we take the three grand statements of lex orandi lex credendi, via media, and Anglican comprehensiveness as virtually synonymous expressions, with nuanced variations on the same theme. They express the unity-in-diversity that is the raison d'etre of Anglicanism. As the church spread around the globe, being an Anglican meant simply that one is a Christian who worships according to an authorized edition of the Book of Common Prayer and who is in communion with the see of Canterbury.

Tests of orthodoxy, heresy trials, censorship of thought—all such are alien to the Anglican ethos. Disagreement and tolerance of different belief and practice distinguish Anglicanism perhaps more any other features. U. T. Holmes summarizing and explaining the importance of Anglican comprehensiveness wrote, "It is the reason that while Puritanism, Latitudinarianism, Evangelicalism, Ultramontanism, Modernism and American Protestantism (i.e. a kind of banal `practical religion') have all been embraced by some Anglicans, none of them have been capable of comprehending the Anglican experience. They are all ultimately out of place." (What is Anglicanism? Anglican Study Series, Morehouse, 1982, p 7)

Of course, this principle has been subject to abuse, as are all principles, and perhaps especially those making allowance for individual rights and freedom. Anglican comprehensiveness has often enough been an excuse for relativism, avoidance of conflict, and accommodation of all shades of opinion without disciplined regard for truth. But the communion has chosen to live with this sort of exploitation or laziness rather than the abuses that come of the desire for certitude, precision, conformity, and immediate closure.

Instead of relying on once-and-for-all-time-fixed positions to which individual members are to consent, Anglicanism as a whole has chosen to be a community of thought that remains flexible and dynamic. Richard Hooker (1554-1600), the consummate apologist for the Elizabethan settlement, was skeptical of Puritan individualism. For Anglicans theology is to be done collectively within the broad community, the dialectical quest undertaken together and the quest, when it arrives at certain conclusions, does not cease. That tradition is the product of the ongoing reflection by the church of her experience of God, and as such it is a living, changing, growing body of thought that is in constant dialogue with the culture within which the church finds itself incarnated. The Anglican mode is conciliar, which is ultimately a collaboration of the whole church.

That comprehensiveness which characterizes Anglicanism within each provincial church is even more striking when viewed across cultures. The church has been relatively comfortable in recognizing that theological and moral positions taken in one culture might be unacceptable in others. One of the more obvious examples was the polygamy practiced by Anglicans in Africa, but long rejected in western society as an unlawful and categorically immoral practice. Nevertheless, Anglicanism stuck to its guns and recognized the complexity of an issue involving matters of sexual morality and social justice that could be appreciated and finally resolved only from within the polygamous cultures. It was understood that cultural differences create situations in which Anglicans have to trust their sisters and brothers to draw judgments and take action distinctive to them.

However well this all may have been settled at the beginning of Anglicanism the reality is that each generation has been challenged to reaffirm lex orandi lex credendi in the particular controversies of the day. Various members and certain parties at each step along the way in our history have disputed this "article" of the Constitution. This disputation is at the heart of the

crisis in polity today. It is a crisis in theology as well. One of the dissident organizations that emerged in the United States chose a name which indicates the desire to turn the Episcopal Church into a confessional church: The Network of Confessing Dioceses and Parishes. (This was announced at a news conference on Monday, January 12, 2004, in Charleston, South Carolina, by The Rt. Rev. James M. Stanton of Dallas, speaking for the bishops forming the Network)

Notice that the term "comprehensiveness" has been replaced in certain circles by the term "diversity", as in the new demand for "limits to diversity" within Anglicanism. It is most revealing for understanding the growing call in this generation for universal conformity in theology and practice. We suggest that the replacement of the more traditional and more telling term "comprehensiveness" by the more obfuscating and loaded term "diversity" is insidious, much like naming a controversial and historical bill "The Patriot Act" and suggesting that those against it are not patriotic enough, or the use of "Clear Skies" to designate a business-friendly

environmental bill designed precisely to avoid environmental regulations. The tactic of stating something in a way that means something else, sometimes its opposite, has become known as "framing the issue" in American politics, and it has proved to be dangerously misleading. "Limits to Anglican diversity" lends an entirely different character to what the "limits" would mean. It would be far more transparent and straightforward to ask for new "limits on Anglican comprehensiveness".

"Diversity" is usually used in reference to characteristics such as race, ethnicity, gender, and sexual orientation that are given to individuals who have no choice about them. Perhaps it can be used for class distinctions or levels of education, matters that can be changed by choice and fortune, but such reference is stretched. Reflecting the growing diversity of Western society, institutions tend to take pride in the extent of their diversity. When, for example, American universities refer to diversity in their student bodies and faculties, it is clear that they are referring to the "makeup" of each in terms of background, race, ethnicity, sexuality, and gender. Their use of "diversity" refers to the range of the "makeup" of their population as a reflection of modern American society and of the world. They take pride in the creation of diversity on campus, and their recruiters, together with their admissions departments, grant due consideration to this. When universities speak of their diversity they are not pointing to the differences in the nuanced academic positions, postures, and different philosophies held within each discipline. Nor are they considering different points of view students hold in any subjects such as political affiliation. However, no one pays attention to creating an appropriate split between students registered as Democrats, Republicans, and Independents. More directly telling is the use of the term "diversity" throughout the church. When parishes refer to the degrees of homogeneity or diversity within a congregation they are not talking about theological difference or preferences for wings of the Episcopal Church, but of characteristics of race, ethnicity, gender, and sexual orientation, characteristics that, by and large, are a given for each of the members.

To date, the Via Media has always stood. One can rely on the modalities of constitutional analysis we are using for assurance that this is a provision that enjoys constitutional status. Rather than confusing matters with a shift in semantics, we suggest that we stick to the longstanding constitutional term: "Anglican Comprehensiveness".

1. Original intent: Unequivocally, as the historical survey has amply verified, Anglican Comprehensiveness meets the test of initial intent. Comprehensiveness is the heart of the Elizabethan Settlement.

2. Text: Relevant texts that have been relied on throughout the history of the communion consistently reveal the intent to maintain the Via Media, and do so in plain meaning. The Lambeth Conference , 1998, duly recognized "The Virginia Report" (The report of the InterAnglican Theological and Doctrinal Commission, 1996) for its exploration, "of important questions about unity, interdependence and mutual accountability in the Anglican Communion" (Resolution III.8b). That Report opened with an acknowledgment that, though the desire and goal has ever been present to maintain agreement with one another in the church, "Nevertheless, the controversies themselves were stages on a road towards greater consensus." The importance of agreement, the report notes, is the avoidance of divisions. ("Virginia Report", 1.2) It stresses the importance of the Anglican effort, "...to be faithful to the Gospel in their particular cultural contexts." The report took cognizance of the fact that the contexts obviously differ from culture to culture, which requires different, if always faithful, theological responses. (Ibid, 1.5) With this particularly in mind the report concluded its opening thoughts, "There is merit in the Anglican approach of ...tolerance for deeply held differences of conviction and practice. (ibid, 1.9) The Lambeth Reports themselves reaffirmed the appropriate reality that there is and always has been a broad range of differences in the beliefs held faithfully within Anglicanism, especially those due to the differences between cultures, and referred to resolutions and reports of previous Lambeth Conferences to support the long-standing history of the principle of Anglican comprehensiveness. (e.g. see "The Official Report of the Lambeth Conference, 1998, Section HI Report, in particular its reference to Resolutions 22 and 47 of the 1988 Lambeth Conference, p 197)

3. Structural inferences: Anglican structural inferences all point to intentionality in allowing those with broad and important theological disagreements to co-exist, and in permitting the formulation and acceptance of new doctrine by judging its acceptability in an open process of receptivity within the life of the provinces and local churches. As has been noted previously, Anglicanism has avoided structures for centralized authority, especially means of coercion or enforcement. The exercise of Anglican authority is a process, not a handing down of decisions or an imposition of rules. The operative principle is that of dispersed authority. More recently the principle of subsidiarity has been articulated, "...a central authority should have a subsidiary function, performing only those tasks which cannot be performed effectively at a more immediate or local level." (Virginia Report, 4.8). This has been practiced with remarkable consistency throughout Anglican history, and we may assume that the only purpose of the statement was to provide a formal expression.

Anglican polity shares the ecclesiology of the catholic family of churches (Roman Catholic, Eastern Orthodox, and Lutheran) in recognizing the diocese or synod as the basic unit of the church. In contrast to congregational polity, the diocese is considered the "local church",

In the Eastern Orthodox, Lutheran, and Anglican Churches each bishop possesses equal authority with every other, except as special provincial authority is delegated or granted on behalf of the whole body of its bishops and other legislative bodies (e.g. General Convention of the Episcopal Church). Neither the unity nor the catholicity of the Anglican Church depends on ecclesial uniformity. Instead, coherence is maintained by common worship and a shared sacramental life, common. apostolic faith as stated in the creeds and scripture, a common ministry of oversight, and jointly accepted processes for reaching decisions and giving authoritative teaching. There are few mechanisms to enforce the will of provincial or national church government because these churches view as inviolate the role of the diocese as the relatively autonomous local church. Meanwhile, Anglican Provinces are fully autonomous, independent, and nationally incorporated Churches. The sense of unity and interdependence within the communion is very high. Yet, each Province is free to govern its way of life.

As a whole communion, Anglicanism has no branches of legislative, judicial, or executive government. Anglicans rely almost solely on the international office of a leader, but one that has always been strictly titular. Since 1867 the Archbishop of Canterbury has recognized provinces that adhere to the Anglican Constitution, and has called their bishops, representing vast cultural and theological disparities, to gather at the Lambeth Conference every ten years. (It may be supposed that he will issue the invitation to the bishops of those Provinces listed as members of the Anglican Consultative Council in their Constitution, but that is no where mandated.) The purpose of this conference is solely advisory and consultative. While the influence of the Archbishop can be significantly effective, especially when exercised with the Lambeth Conference, the office possesses no structural means for enforcing the Constitution. The Archbishop may decide not to call a bishop or, one may suppose, a Province, to the Lambeth Conference, but no one knows what that means in terms of membership or good standing, or anything else. In the last thirty-five years or so, new bodies have been developed as an extension, if you will, of the role of the Archbishop of Canterbury and the Lambeth Conference. Lambeth, the Anglican Consultative Council and, to a lesser extent thus far, meetings of Primates, are referred to as "instruments of unity", which exist for communication, interaction, and negotiation. Still they have no more authority than the office of the Archbishop itself, namely, an authority found in being in a position of influence. It is a non-coercive and non-mandatory authority, granted to the extent to which the office and the office holder are respected. "The Lambeth Conference does not claim to exercise any powers of control....the Churches represented in it are independent, but independent with the Christian freedom which recognizes the restraints of truth and love, ...the Conference is a fellowship in the Spirit." (Lambeth Conference 1920, SPCK (1920), Evangelical Letter, p 14)

Confessional churches have institutions and structures to protect doctrinal unity. Our refusal to erect structures through which confessional belief could be demanded and enforced is profoundly informative in and of itself.

4. Precedents: The precedents clearly and uniformly uphold Anglican comprehensiveness. Usually the legal analysis of precedents is highly court centered. The Anglican Communion has no court system, but it does have ample precedents in another avenue of investigation more familiar to experts in international constitutional law than to those who

practice in other legal fields, namely, historical controversies and decisions. The challenges to the via media have been unceasing, but to no avail. This is one center that has held. Provinces do have ecclesiastical courts and there is one recent case that is directly relevant. It is limited in that it was decided in only one Province and that in the one whose actions are being questioned more broadly. Bishop Walter Righter of the United States was brought to trial on a charge of heresy for ordaining a homosexual who was in a life long commitment with a partner of the same sex. Bishop Righter was subject to the full and due process of the provincial court system as well as to intense public scrutiny. The decision of the court was that the question did not go to doctrine (creating the category of "core doctrine" and distinguishing it from other Episcopal Church doctrines, beliefs, and issues of governance) and therefore the question of guilt was declared mute. The court upheld the principle of Anglican comprehensiveness within the Province of the Episcopal Church in the United States, refusing in particular to demand uniformity in belief or action relative to ordination of a homosexual who is sexually active in a monogamous relationship.

5. Ethos and Purpose: The ethos of Anglicanism is largely captured, or perhaps summarized, in the three allied phrases, via media, lex orandi lex credendi, and Anglican comprehensiveness. If any one of these were to be removed, then the Anglican ethos would be entirely different. These have largely shaped the actual life of the whole communion; they manifest Anglican ideals and culture, as well as fundamental values of order. As the "Virginia Report" suggests, "There is merit in the Anglican approach of listening to others, or holding each other in the highest degree of communion possible, with tolerance for deeply held differences of conviction and practice." (1.9)

If we examine the underlying reason for proposing a change to this particular "article" of the Constitution, a task that is necessarily speculative, we can imagine four, none of which is uniformly held by all factions who favor radical change nor are they mutually exclusive: (1) - increased unity, structural accountability among provinces, and a more authoritative moral voice of Anglicanism, (2) movement toward unity with the Roman Catholic Church in recognition of the need for primacy or a better a balance between conciliarity and primacy, (3) change to become a confessional church – either more in line with evangelical Protestantism or with Roman Catholicism, (4) gaining a Christian code of sexual morality and a characterization of the role of women more similar to, and thus more competitive with, Muslim views. Islamic beliefs are spelled out with rigid clarity in the Koran and are taken literally by the faithful Muslim. Conformity to a more rigid code of sexual morality and a lesser role for women might or might make the church more competitive with Islam and make Christians safer where the two great faiths clash evangelically, and where the competition is often very dangerous for Christians.

So far, Anglican belief that openness to the reality that cultures may legitimately differ when confronted with the same moral issue is more faithful and much more effective for the purposes of influencing people within the respective cultures than rigid rules imported and imposed from foreign cultures. While one may yearn for greater unity of voice in a multi-cultural world with many varying sets of mores and value systems, is it not yet more effective to offer the genuinely multi-vocal and multi-valent nature of an international communion? There are great costs, well-recognized weaknesses, which come with monolithic structures and unvarying, universally applicable, teachings on Christian faith and morals across the world.

One may wonder if the monolithic moral voice of the Roman Catholic universal primacy really is more respected, effective, adhered to, obeyed, or admired in the different parts of the world than are the moral positions taken by Anglicanism. Would Anglicans really want to defend. the Vatican encyclical on birth control; does the world, or even members of the Church of Roma actually respect it? Do we devoutly wish to impose the same social and ecclesiastical roles for women today in Malaysia and in North America? What, in actuality, is the effect on North American women of Roman Catholic efforts to apply uniformity across such diverse cultures? One might wonder as well if this extreme form of universal primacy actually speaks with greater dispatch and thus can claim to be more morally effective. Would Anglicans really have wanted to wait through the years of the nineteenth and twentieth centuries for a great council, Vatican. II, in the 1960's that allowed engagement in the critical study of scripture and acknowledged the great scientific discoveries and other advances previously condemned as "modernism"? Would Anglicans of South America, Africa, and Asia really have wanted to wait a few hundred years before a decision could be made to use a worship language other than, say, English? Is it not more effective, and even quicker in most cases, to muddle through with an open process of receptivity to innovation and reform, even if it takes generations before matters are universally settled? Members of the venerable Roman tradition may find it difficult to imagine unity and coherence without an authoritative primacy, but that is not so for Anglicans, who recognize universal primacy as a double-edged sword—at best.

While an increased role for primacy may be helpful for ecumenical relations between Roman Catholicism and Anglicanism, it would not be so helpful in relations with other churches. At this stage it is difficult to predict what structures will be most useful in moving toward the ecumenical church for which we all pray, The other two purposes, of conforming to confessional churches or to Muslim morality and mores, run directly counter to the general ethos of the ideals and culture out of which the constitution was formed and which has shaped the actual life of the

institution and the community. Leaving the decision about a change in doctrine and practice to the process of open reception accords with Anglican practice to date; and suits the long observed tendency to muddle through. This process gives time for the whole Communion to recognize how broadly acceptable a proposal is and whether or not differences violate the limits of our comprehensiveness.

6. Costs and Benefits Balance: Finally, an objective analysis of the balance of costs and benefits could prove valuable in acknowledging the nature of the anger many in the communion hold toward the Episcopal Church for precipitating the crisis, and could give voice to those who share the experience of American arrogance and insensitive disregard of the feelings of others. This is exacerbated by the wealth and power of the American people. It would also force recognition that requiting theological uniformity on the issue in question and on the methodologies with which conclusions are to be drawn would be a constitutional change of the most substantial nature. Such change would go a long way toward creating the confessional church the Elizabethan Settlement avoided so skillfully, and relinquishing much that her heirs have strenuously and doggedly built up over time.

When we ask specifically about the costs and benefits at this given time in history, considering whether there is cause to overturn this "article" of the Constitution, we must weigh the balance between "justice" and "sexual morality". (Here the term "justice" refers to much more than a system of law or fair treatment. It is used in the broad and even religious sense of the term, much as "Shalom" refers to a state of society that goes far beyond the simple understanding of "peace" as an absence of conflict.)

On the one hand, most of those who identify sexual morality as the primary issue in the controversy over ordination of homosexuals find any homoerotic behavior unnatural, cannot accept any relaxation of the long held rule against sexual intercourse outside of marriage, and will not contemplate the evolution of the Christian understanding of marriage to include same sex unions. Their characteristic claim is that they take the scriptures more seriously than their opponents, pointing to particular verses in which they find the issue settled once and for all, especially in the Pauline prohibition of homoerotic behavior. (Romans 1:28-29) Some go so far as to claim that this is a soteriological issue.

On the other hand, those who identify the primary issue as that of justice tend to believe it is a Christian imperative to overturn one of the most oppressive prejudices in human society, and they find that the time finally has come to do so. Their counter-claim that they take scripture as seriously as anyone else is likely to spell out the preference for reading it in broad strokes rather than to rely on particular statements (sometimes referred to as "proof-texts"), with a special eye to the great Biblical themes such as love and the redemption from sin, and in this case, to the call for liberation of the oppressed and of the prejudiced.

Neither those who take justice as primary nor those who take sexual morality as primary perceive the other point of view as frivolous or unimportant. Nevertheless most are willing to have their primary concern, justice or sexual morality, trump the other—at least on these issues. This can be seen in the statement of the Archbishop of Nigeria that justice is "secondary" to "theology" (Living Church) and in several statements during debate at the last two General Conventions of the Episcopal Church in the United States to the effect that the traditional view of sexual morality has to adapt to the demands of justice.

-- Episcopal Oversight -

Several issues that have been raised in the present crisis may be placed under the category of Episcopal Oversight: jurisdictional integrity, the collegiality of bishops, the unitive nature and purpose of the episcopacy, eucharistic fellowship, the geographical bases for dioceses and their geographical containment within a coherent province, mutuality of relations between provinces, and the superseding reliance on conciliarity over against universal primacy. The beseeched changes in the Anglican understanding and structures of authority are enormous. They call for a radical transformation of the Anglican landscape.

Anglicans share with the other members of the catholic family of churches a common theology of "communion", "local church", "particular church", and "universal church", We can turn to the "Agreed Report on the Local/Universal Church" published by the Anglican-Roman Catholic Consultation in the United States of America (November 15, 1999) for a definition of these key terms. These definitions should be acceptable as well to the Eastern Orthodox and Lutheran Churches.

"`Communion' has emerged in the ecumenical movement as the concept that best expresses the reality of the Church as diverse yet one in faith, as both local and universal." (p 3).

"The Anglican Communion and the Roman Catholic Church most often use the term "diocese" to refer to the local church, and that is the usage we have followed in this report." (p 3) It is the local church in that it is the most basic component that contains the fullness of apostolic ministry ("...a ministry of episcope exercised by bishops and other ministers serving the community", (p 3), enjoys the resources necessary to perform the mission of a local community

beyond that which can be effected by a congregation or a smaller group of congregations, and is believed to reflect the fullness, including the diversity, of the Body of Christ in a given locale,

Episcopal oversight is stressed in the document. "For churches of the 'Catholic' tradition the bishop is essential for the understanding and structure of a local church. In the tradition that we share, a parochial congregation sees in its bishop a personal sign and expression of its continuance in the apostolic tradition and "a personal link to all of the other local churches which confess and live by the apostolic faith. As successor to the apostles, the bishop is the primary liturgical presider, the primary preacher, and the primary teacher. Each parish depends on its being in communion with the bishop as the unitive sign of its life of witness to the Gospel.

.,_the one, holy, catholic, and apostolic

"We recognize that in a 'particular church' church is truly present and operative." (p 4)

"The 'universal church' is the communion of all the local churches united in faith and worship around the world" (p 4) "Because the church is situated across the world within cultures which transcend merely diocesan boundaries, both the Anglican Communion and the Roman Catholic Church have developed wider, regional structures that are intermediate between the local church and the universal church." (p 4)

"In sum, we agree that the Church's authentic catholicity requires visible manifestation of the unity of faith in a communion in which the local and the universal church are interdependent and co-constitutive. The unity of the communion is effectuated by the Eucharist and preserved by its bishops, whose unity with each other is manifested in conciliar practice and primatial service. We are agreed that the Church's catholicity does not require ecclesial uniformity. Indeed, it is antithetical to it. Amid all the diversity that the catholicity intended by God implies, the Church's unity and coherence are maintained by the common confession of one apostolic faith, a shared sacramental life, a common ministry of oversight, and joint ways of reaching decisions and giving authoritative teachings. Catholicity is realized in each local church's recognition of the other local churches as embracing the same Gospel, celebrating the same Eucharist, living in the same communion, and pursuing the same mission. Their mutual recognition and communion show that their diversity is compatible with the unity of faith." (p 6)

"Anglicans hold that the Church Universal is the Body of which Jesus Christ is the Head and all baptized persons are members. Within the Anglican Communion, local churches are organized into provinces, each of which is an independent church with its own primate. All the primates are in communion with the Archbishop of Canterbury. The communion of local churches in each province is symbolized by the communion of bishops with each other." (pp 10f)

Instead of remaining true to this vision of catholic ecclesiology actions are being taken and proposals being made for the exercise of a very different sense of "Communion". (It is important to note that this is true of only some of those who do not want women and homosexual persons ordained.) Instead of being symbols of unity bishops are becoming signs and agents of disunity.

Instead of effecting communion in the Eucharist, bishops are breaking Eucharistic fellowship by refusing to share communion.

Instead of embracing conciliarity, some bishops are refusing to attend councils and are meeting in competing bodies, sometimes at the same time as legitimized bodies are meeting.

Instead of upholding collegiality, some bishops are performing unauthorized sacramental functions within other dioceses, sometimes in other provinces—as though empowered personally and independently to act directly on behalf of God without regard to the ministry and authority of the church community.

Instead of respecting structures of authority, some bishops are claiming jurisdiction and episcopal oversight of parishes in dioceses they do not serve and even of parishes and dioceses that belong to other provinces, some located on distant continents.

Instead of using the ongoing and profound nature of oversight for that purpose of mission defined by the term episcope, some bishops are using their hands, in a poor revival of the discredited chorepiscopoi, as though they hold magical sacramental properties. That is to say, they use them for the performance of sacramental functions that are irregular and relatively disconnected from the communities they were ordained to serve, as though that power can be rented in temporary or one-time dealings. How can isolated "touchings" exercise the Episcope that is the personal sign and expression of continuance in the apostolic tradition, the personal link to all the other local churches which confess and live by the apostolic faith, the successor to the apostles, the primary liturgical presider, the primary preacher, and the unitive sign of its life of witness to the Gospel.

Instead of "local churches" united in faith and worship around the world, dioceses are trying to pick and choose with whom to unite in faith and worship.

Instead of mission being the foundational purpose of the diocese, some bishops and groups seem to think the diocese should be a structure for common positions on theological issues at controversy. The diocese has always existed to serve as the instrument for local and provincial mission. Now, demands are being that dioceses be formed solely for internal reasons of self-satisfaction, that is, as aggregates of congregations that have a like mind on certain issues.

Instead of adhering to regional structures that are intermediate between the local church and the universal church, structures are conjured up that hop-scotch from select region to select region. Such church units would satisfy the whim of certain parishes and dioceses in selecting a

jurisdiction from those available, no matter where, and even creating parts of a province within another province. (One may wonder what would be done if and when the majority changes their minds about the issues that had been divisive.)

Instead of trusting the uniquely Anglican mode of governance by conciliarity, with provincial and diocesan autonomy, some are making demands for increased and perhaps dominant primacy (greater universal and centralized oversight) for the purpose of dominance by majority rule, which increasingly feels like a desire to tyrannize the minority.

As this statement continues to utilize the modalities of interpretation for international constitutional law it will not be necessary to look to documents and various texts that have shaped the Anglican Constitution, to structural inferences as they have existed during the history of Anglicanism, or to precedents. The evidence in examination of each of these modes of interpretation is too apparent and uncontestable: the sort of behaviors and proposals mentioned above would represent a radical change in the Anglican Constitution. The two interpretive methods relevant to each of the broad issues at stake are: an analysis of the purpose that lies behind each "article"—and each proposal -- in question, especially regarding the Anglican ethos; the balance of costs and benefits.

5. Ethos and Purpose: It is meaningful that several of our Anglican Provinces have the name of the Episcopal Church. The theologically honed elements of Anglican polity under attack—the collegiality of all bishops, the unitive sign of the episcopacy, and eucharistic fellowship, jurisdictional respect, mutuality of relations between provinces, and the rule of conciliarity over against primacy -- are major reasons. why the Anglican ethos is unique and valuable as a model for movement toward the future ecumenical church. One of the fundamental features being challenged or simply ignored is the distinctive Anglican understanding of sacramental theology. This is an assault on the foundation of our ecclesiology.

Why do some bishops break communion and refuse collegiality as though they could be "tainted" by sacramental association with bishops with whom they disagree or who have performed actions they consider wrong and/or invalid? The only directly responsive reason offered so far is a vague reference to "impaired fellowship". Whatever that may mean, it does not adequately account for such extreme and fundamental ecclesiological violations. What is being protected from contact and communication? What is the justification for the demands being made on behalf of the purity of belief? If the anxieties have a basis in history there maybe suggested three inter-locking candidates: an obsolete obsession with sacramental validity, a residual Donatism founded in a desire for moralistic purity, and rank clericalism.

Clericalism

Anglicans see reality as sacramental. Sacramental reality is central to the understanding and experience of our incarnational faith. In Christianity the physical and the spiritual are neither separate nor in conflict, as in some other religious perspectives. It is in the physical that the spiritual can be experienced most concretely; it is in the ordinary that one can discover the extraordinary; it is in the stuff of the earth that one can find the transcendent. This sacramental understanding of the church began very early in the life of the first century Jesus movement. Eucharist was offered straightaway in those sacred terms. In due course, as the church's original leadership died and the offices became more institutionalized, ordered ministry was deemed sacramental.

By the time the medieval church had been established in Europe the ordained ministry was separated from, and dominant over, the ministry of the whole Laos. The sacraments, which had become necessary for salvation, were controlled exclusively by the clergy; the sacraments were subjected to a system in which the driving issue was validity. Edward Schillebeeckx, one of the twentieth century's leading Roman Catholic scholars of sacramental theology, speaking from the philosophical school of phenomenology, opened his seminal work Christ the Sacrament of the Encounter with God by lamenting that prior to the reforms of the Vatican II era the church had leaned toward a purely mechanical approach to the study and comprehension of the sacraments. In consequence, "they were considered chiefly in terms of physical categories. The inclination was to look upon the sacraments as but one more application, although in a special manner of the general laws of cause and effect," (Kansas City: Sheed, Andrews & McMckee, 1960, p 3) In such a case, validity becomes the issue: did the proper mechanical actions, verbal formulas, and elements cause the sacramental effect? Schillebeeckx stood for a reformed appreciation of the sacraments in which experience of them is the key.

Alexander Schmemann, perhaps the leading twentieth century scholar of sacramental theology in the Eastern Orthodox tradition exerted enormous influence in the Episcopal Church as a liturgies teacher at The General Theological Seminary in conjunction with his position at St. Vladimir's Russian Orthodox Seminary in New York. He untiringly stressed that validity instead of fullness, meaning, and joy, the leiturgia, the mission of the church, had become the sacramental preoccupation (For the Life of the World, Crestwood, NY: St. Vladimir's Seminary Press, 1973, p 67). Schmemann looked for. "participation (emphasis added) in the reality of God through the symbolical structure of the world in which omnes... creaturae sensibilus cunt signa verus sacrum. The world is sacramental—signus del sacrae—in virtue of its being created by God and this belongs to its ontology. Thus the world is a means of participation in God's life." (Ibid, p 139) In light of this grand experiential and mission-directed reality he was pained by the reduction of sacramental action to questions, "Did it take?" "Was it real?" That is, "Was it valid?"

For example, catholic Christians have come to think of the eucharistic sacrament as the actual elements of bread and wine, validly transformed into the Body and the Blood of Christ. This is, of course, correct as far as it goes, but likely it will involve little or no discussion of the liturgy as a whole. In the surviving patristic writings, discussion of the sacrament invariably involved a description of the whole liturgy, word and table. Seeing the sacraments as particular "things" to be separated out artificially from the liturgy in which they are performed loses the richness of an experience in which liturgy and mission become one.

The ordained ministry was defined by the ability to make sacraments valid. Thus did the ministry, its authority and its power to act for God in Christ, come to exist entirely apart from the community of the church. Even now the church is trying to discard this clericalism under which it has suffered, striving in many quarters to restore the deaconate, sort out the proper interrelationship between priests and bishops, and recover the fullness of the meaning of the threefold order of ministry for the whole community. This is not easy. Roman Catholic Bishops in the United States have very recently interdicted secular leaders from reception of the sacraments as though candidates for political office should mimic Henry standing in the snow at Canoes. Theological views that long ago should have been discarded keep rearing their heads to disrupt and hold back the mission of the church.

Obsession With Validity

Perhaps clericalism is based on the preoccupation with validity. After all, whether or not a sacrament is validly performed and received is in the control of the clergy. This narrow focus on validity is exemplified in the attitudes exhibited in today's controversy, captured simplistically in the claim of "impaired fellowship". This narrow focus sees the community as deriving its authority from the ordained hierarchy, rather than having the authority of the ordained coming from, and being impossible to properly separate from, the community. In this narrow focus the bishop's hands are assumed to hold an almost magical power over the community, whether they like it or not. Since, according to the myth, a bishop has been empowered directly from God, a bishop may perform episcopal actions on behalf of God wherever a bishop pleases—no matter the decisions or desires of the community that makes up the jurisdiction where the actions may be performed. Hence, the only thing stopping a bishop from any episcopal action, however arbitrary, is canon law. Much, perhaps most, of the church seems to believe a bishops is endowed with the power to act on behalf of a Christian community even when that community does not want him or her to do so and even when it believes the action the bishop is taking is directly opposed to their welfare. These tired old shibboleths are terribly counter-productive caricatures and barriers to truth and fellowship.

The renewal of the early church's theology of baptism challenges much of the church's unreformed practice. Recovering the paschal mystery, whereby each Christian continually participates in the death and resurrection of Jesus the Christ, forces the church to examine how faithfully it lives out Paul's affirmation in Galatians that in Christ, "there is no longer Jew or Greek, slave or free, male or female, for all of you are one in Christ Jesus." Over the past two thousand years the church has struggled to overcome societal and cultural biases that at various times were thought to be God-sanctioned bars to baptism and were made official policy of the church or of portions of the church. Those include such things as being a gentile, being a soldier or magistrate, being a person of color, having more than one spouse, or, among some Christians being an infant. Each has eventually fallen under the weight of baptismal theology. In fact, there is no history of official church policy of denying baptism to homosexual persons. The problem has been in granting them the fullness of the gifts of baptism.

Donatism

Is Anglicanism caught up in a renewed Donatist controversy? Named after an early

fourth century schismatic bishop, Donatus Magnus, and arising out of the persecution of Roman Emperor Diocletian, 303-305, this was a long controversy that the church supposed was settled. The Council of Arles, 314, represented the first attempt of a series of Councils to secure the

church against Donatism by having it declared as heresy. Theologically it was securely sealed by the arguments of St. Augustine. Nevertheless, his successes were not sufficient to prevent the persistence of Donatism when the Vandals conquered North Africa soon after the great thinker's death. Donatism survived the Vandal occupation and the Byzantium re-conquest under Justinian. Some Christian historians believe the Donatist schism and the discord it caused in the Christian community of North Africa made the military takeover of the region by Islam easier. It has continued to crop up in various forms, in various places, from time to time.

Once the Diocletian persecution ended the church had been beset with social, political, and ecclesiastical tensions arising from concerns for the purity of the church and disagreements about the promise of forgiveness. Everyone agreed that apostacy was a grave danger to the unity and vitality of the Christian Church and destructive of community. On the other hand, the willingness to die for the Christian faith was a powerful and attractive force for evangelism and strengthening of community.

Theologically the Donatists were rigorists, believing that the church is one and holy without taint and that this is necessary in order for the church to be the church. During the persecutions some people, including church leaders, had betrayed the church by denying membership or by turning over objects used in worship or by turning Christians over to the Roman authorities in order to save themselves. These people were called traditors ("people who had handed over"). When traditors asked for forgiveness and acceptance back into the community, the Donatists took the position that they should not, and indeed could not, be forgiven.

Donatists even held that all those who communicated with traditores were "infected". Thus the morally pure alone formed the church, and these were the Donatists. Converts to Donatism were re-baptized into the state of required purity. Even more to the point, the sacraments administered by clergy who gave in to the persecution, or accepted apostates and associated with them in the church, were declared invalid. Their view was summarized in the statement, ex opere operantis ("from the work of the one doing the working"). The position of the church catholic was, and remains, ex opere operato ("from the work having been worked") . The church maintained that forgiveness is always available and to everyone, acknowledged that all baptized sinners can be reconciled back into the church through repentance, condemned the practice of rebaptism, and declared that the personal worthiness or unworthiness of the ordained was irrelevant to the validity of sacraments they administered. It is important that in condemning the Donatist's version of "impaired fellowship" the church cited especially the doctrine of grace

championed by Augustine and the underlying reality that the validity of the sacrament of Christ depends upon his holiness..

Are Christians once again claiming that bishops, priests, and deacons can not validly administer the sacraments because they are "infected" – this time by bad theology? At least in the early centuries the Donatist heresy was trying to deal with actions of apostasy. The violation of Eucharistic fellowship and refusal to recognize the validity of the sacraments of colleagues is simply untenable.

6. Costs and benefits balance: How does the Anglican Church balance the collegiality of all bishops. with the need for primacy at the universal level? With the former come the costs and benefits of a more monolithic and united moral voice of the church; with the latter comes the cost and benefits of provincial autonomy, diversity (especially in accord with differing cultures), and "Anglican comprehensiveness". These cost/benefit issues have been considered to some degree earlier, in the examination of the constitutional importance of the via media for the Anglican ethos.

Many ask how the church can be truly one and catholic if each Province may determine matters of importance – even matters of faith and morals – without the assent of the other provinces, and sometimes in the face of disapproval on the part of whole provinces, and even a majority of provinces? For this reason there is a call to grant the various international structures of the Communion the authority to define acceptable parameters of belief and practice for the Communion. These include, presently, the Archbishop of Canterbury, the Anglican Consultative Council, the Lambeth Conference and the Primates' Meeting. Other structures are being proposed to complement this new primacy, such as a Communion-wide Congress. To date the

communion has chosen to maximize the virtues of unity and a strong moral voice that emerge in the struggle between competing ideas that are represented in different cultures and among people good will who disagree, without sacrificing its comprehensiveness, the via media, and lex orandi lex credendi. The concern to maintain this status quo is that we might be throwing out the baby with the bath water.

In order for an Anglican voice to enjoy such uniformity it would be necessary for all those authorized to publish and teach for the communion on matters of faith and morals to share the same philosophical base for our theological scholarship. The Roman Catholic Church continues to rely uniformly on scholasticism, especially articulated in the Thomistic system. How would we come to agreement like that? Isn't the uniformly imposed medieval scholasticism finally one of the grand problems for Roman Catholicism in the twenty-first century; as well as a massive barrier to ecumenism? For example, would it become necessary to impose limits on what theologians teach and/or publish? We have to consider with care that the implications of the proposals for a newly dominant universal primacy might be a slippery slope down which we might find ourselves sliding.

The danger of what we might call "monolithic unity" is present outside of those denominations and churches that lack primacy, as family and friends who are struggling to remain in the Southern Baptist Convention frequently remind me. The Southern Baptist Convention in the United States is a powerful example of the radical results of constitutional change for a church. When we were growing up, the very rationale for being a Baptist was the inviolate value of the individual conscience. Next in order of defined priority came congregational autonomy. However, in the middle of the twentieth century these two foundational characteristics ran into competition with the socio-political philosophy of white

southerners, and especially of working-class southern white people who make up the largest part of the constituency. That world-view, which was firmed grounded in overt racism, formed the basis for the rise of right-wing American fundamentalism. In a short period of time we witnessed the overthrow of a centuries long tradition by the Southern Baptist Convention. Conformity, which is being enforced inflexibly, has been imposed at individual and congregational levels. In our view it is an entirely different church, the one remaining common denominator being a fundamentalist conservatism.

The question must be asked how the laity would be more empowered by an increased hierarchical authority, especially at the international level. If we consider current proposals being aired; for example, if more lay members of the Consultative Council or "a Congress" were factored in, the body would have to be so massive, the individual members so wealthy, and the several bodies so complex that lay involvement would prove to be no more than a token role, hopelessly controlled by the clergy. Leaving the decision about a change in doctrine and practice to the process of open reception accords with Anglican practice to date and suits the long observed and time tested tendency to muddle through. Hosius, the bishop given credit for presiding at the Council of Nicaea, is an example of the way theological clarity cannot be imposed, but must be brought out by time and communal discourse. Consecrated Bishop of Cordoba hi 296, Hosius became one of the distinguished orthodox, or anti-Asian, champions around the Mediterranean, serving as advisor to the newly crowned Emperor Constantine. Evidently, there are some grounds for believing that the Council might not have been called but for his advice and that he introduced the Homoousion. After a lifetime of supporting Nicene orthodoxy he was sent into exile in 355. As a frail old man, especially ancient of age for the time, Hosius finally apostatized and communicated with the

Arians in exchange for being allowed to go home to his diocese. In his one-hundredth year, he repudiated his recantation and when he died Hosius was once again the great champion of orthodoxy. But in the early years of the next century (409 and 414 respectively) the Vandals and the Visigoths (and other lesser tribes of relatively uncivilized northern Europe) over-ran Spain. They established Arian Christianity. Hosius, if you will, was thrown back into the minority. Then, Muslim Arabs invaded Spain, shifting Hosius into a more radical sort of minority. It was not until the Renaissance, after Christians recaptured the city, that the statue to the great hero of Spanish orthodoxy was raised in Cordoba. Resolution of the grand theological issues, especially those involving cultural and social differences, takes patience.

The process of receptivity presents another difficulty: balancing the costs and benefits in order to make room for both sides during a communion-wide process of receptivity. When one or more provinces enact an innovation, it is officially "in play" for an open process of receptivity throughout the Communion. Room has to be made by all parties for its proper consideration. One implication of this part of the process is that, until the resolution is clear, institutions have to make provision for people on both sides to exercise their opposition to the prevalent view of their particular province or diocese. For example, when the Episcopal Church made it possible for women to be ordained, two parties needed to be protected: (1) those who could not in good conscience accept this and (2) those whose bishops would not allow them to experience the ministry of ordained women at the local level. To date, even though a generation has passed and there are less than a handful of bishops left that do not ordain women, uniformity of practice has not beer' forced on them. The General Convention resolved to find a way for ordained women to serve in those dioceses, and for those open to innovation to experience the ministry of ordained women. The majority voting for this resolution saw it as a matter of justice, among other

theological issues, and wanted to relieve a minority of such deprivation. The resolution passed, but it has not been enforced.

In conclusion, the Anglican Communion finds itself in a crisis in which truth and unity are the issue. The conflict is between serious theological innovation and radical constitutional change. We remain confident that once again, as has been the case in so many instances throughout its venerable history, the Anglican Church will stay together and muddle through in a long and respectful process to settle its ecclesiological differences.

We urge against any redesign of the way we form our dioceses and provincial structures, such as extra-geographical aggregates that destabilize the definition of the diocese as the local church, subverts the purpose of the diocese for mission, sabotages the principle of subsidiarity, and institutionalize the plethora of little breakaway churches claiming to be the true Anglican Church.

Conclusion

The Anglican Communion already enjoys a Constitution that has served us well. The novel idea of a Covenant is out of order unless the Anglican Constitution is employed and properly amended or replaced. The fundamental issue in the current conflict, the most important and lasting reality, is not the matter of theological innovation, but the proposals and actions that would revolutionize the Anglican Constitution.
