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The proposed changes to the Canons of TEO are troubling on many levels.  I will try to analyze them in the limited time I have to do so, bringing to light those proposed changes which I find to be the most disturbing.  


The comments deadline on these changes is June 30, 2008.  Comments may be made via e-mail to TIVTF.topic@faithgroups.com .  Comments must be specifically referenced to the proposed change(s) for them to be considered.  


On a general note, all of these changes are troubling to me in light of the well-documented abuses and misuse of disciplinary Canons by the current Presiding Bishop and current administration of TEO.  One must wonder (1) what is the intent behind these changes, given the ham-handed administration of “justice” within TEO, and (2) what new abuses can be contemplated once these changes are implemented, as no doubt they will?  Neither of these concerns is susceptible to any sort of objective analysis, but the fear, and probability, of future abusive use of the disciplinary Canons gives one considerable pause in reading these proposals.


It is a testament to the deterioration in the credibility of the administrative bodies and leaders of TEO that we must view these proposed changes with such suspicion and a very critical eye.  Were we able to trust in TEO’s leadership as one would hope to be able to trust in the leadership of an allegedly Christian denomination, many of these revisions might be viewed as benign.  I am certain the drafting committee members would argue that it is so.  Reality says otherwise.

A.
PROPOSED NEW CANON I.17.8    FOR DISCIPLINE OF LAITY

The proposed change of Canon I.17.8 takes this Canon from being a general statement that lay persons accepting any position within the church will faithfully perform their duties in accordance with the Constitution and Canons of TEO, and changes it into a full-fledged procedure for discipline of laity in such positions.  The proposed revision reads as follows:
Resolution ______ Proposed Revision of Canon I.17.8

Resolved, the House of __________ concurring, that Canon I.17.8 be amended to read as follows:

Sec. 8. Any person accepting any office in this Church shall well and faithfully perform the duties of that office in accordance with the Constitution and Canons of this Church and of the Diocese in which the office is being exercised. A lay person who holds an office in this Church for which no compensation is received may be removed from that office as follows: 

(a) If the office is elective, removal may be without cause by vote of the electing body duly noticed and held; or with cause for material disregard of the preceding sentence, or  for a stated intention to disregard it in the future, by the Ecclesiastical Authority of the diocese in which the office is being exercised, with the advice and consent of the Standing Committee;
(b) If the office is appointive, removal may be without cause by the appointing authority; or with cause for material disregard of the preceding sentence, or for a stated intention to disregard it in the future, by the Ecclesiastical Authority of the diocese in which the office is being exercised, with the advice and consent of the Standing Committee ;
(c) No person may be removed for cause by the Ecclesiastical Authority without first being given the opportunity to be heard by the Ecclesiastical Authority on the grounds for removal. If the office is a congregational or community office, the clergy person in charge of the congregation or community shall also be given the opportunity to be heard.  

(d) Removal under this section creates a vacancy in the office to be filled in the same  manner as a vacancy created by death or resignation.

Notwithstanding the proposed denial of the use of secular courts and legal processes contained in the proposed changes to Title IV, Canon 19, these proposed changes utilize concepts from secular employment law in providing for the removal of laity from office.  Any lay person can be removed from office by the mechanism which put them in office, be it election or appointment, “without cause.”  So, for example, if a lay person is elected to the Vestry, he/she can be voted off the Vestry by the Parish under these provisions.  Or, if a lay person is appointed by the Rector to be Senior Warden, he/she can be removed by the Rector.  In both examples, the “without cause” phrase means, in secular employment law, that there need be no reason for the removal from office.  Some states refer to this as the “terminable at will” concept, where an employee may be terminated “at will”, i.e., for any reason, or no reason whatsoever.  This provision would apply to any lay office in TEO, regardless of whether it is at the Parish, Diocesan, or national level.  In other words, if a Rector decides to rid himself/herself of a troublesome vestry member, he/she only need say “You’re off the Vestry” and it is so.  It is not hard to imagine how many things, or people, could influence a Rector to do so.
Otherwise, laity can also be removed by the “Ecclesiastical Authority”, i.e., the Diocesan Bishop, with “the advice and consent of the Standing Committee,”  for “cause,” which the proposed Canon defines as a “material disregard” of the Constitution and Canons, or a “stated intention to disregard it in the future.”  None of these terms are defined in any form or fashion, leaving the Ecclesiastical Authority to decide what constitutes a “material disregard” or a statement of intent to disregard the Constitution and Canons.  In other words, there is little guidance in this Canon on what could constitute “cause” for removal from office for laity in TEO, other than a broad, general reference to the entirety of the Constitution and Canons.  

I would also note that “cause” is not the same as we see in many employment contexts, which is either “good cause” or “for good cause shown.”  In addition to there being no real definition of “cause,”, there is likewise no qualitative modifier that the “cause” has to be “good,” or “reasonable,” or even “shown” to any modicum of proof.
Those who may be removed for “cause” are given the procedural device of a hearing before the Ecclesiastical Authority before action is taken.  Given that this “hearing” is to be held before the very person who is seeking to remove the lay person for “cause,” any notion of procedural or substantive due process is essentially discarded by this proposed Canon.  It is doubtful that any lay person who is willing to endure such a hearing would receive a fair and objective hearing of the charges when prosecutor and decision-maker are one and the same.  Thus the prized “procedural safeguards” which the clergy seem to think they have are denied, ab initio, to the laity.  (See also the proposed new Title IV, Canon 19, which denies the use of secular courts to contest ecclesiastical discipline.)
It would appear that this proposed Canon is presented for the purpose of dealing with both Diocesan committees and Parish vestries and leadership which are bold enough to take action outside that which is in lockstep with what TEO demands.  Thus, for example, a Vestry that votes to remove a parish from affiliation with TEO now can be summarily removed from office by the Diocesan Bishop, insofar as TEO is concerned, upon their first expression of the intent to leave TEO, with only a meaningless “hearing” standing in the Bishop’s way.  Once the removal is effected, the authority of the laity comprising that Vestry to act for the Parish is canonically removed, and the Parish is left leaderless until it can elect a new Vestry.  It is a device for the Bishops to cut off the heads of recalcitrant parishes in hopes of forcing them to toe the line.  

The upshot of this proposed Canon is that, where in the past some Parish vestries, such as the one at Fr. Matt Kennedy’s Church of the Good Shepherd, communicated their actions directly and honestly to the Diocesan Bishop in hopes of an amicable separation, once this is enacted vestries will have to operate more underground and in confidence, springing their intentions and departures on the Diocese and Bishop all at once.  In so doing, this Canon seems to promote the prospect of more litigation, heartache, and division, rather than accomplishing anything positive within TEO other than to place more power in the hands of the Bishops, and by extension the Presiding Bishop, and drive others away from TEO in secrecy.
B.
PROPOSED NEW CANON 17 TO TITLE III RE INCAPACITY OF CLERGY

This proposed new Canon is one that lends itself to the possibility of abuse and misuse.  On its face, it is designed to allow for dealing with clergy and Bishops who have become incapacitated to serve in their office for medical or psychological reasons.  Having lived through a situation such as this while on a Vestry and serving as Parish Chancellor, I can attest that there is legitimate value to having some form of these procedures in place, rather than the Parish being left to deal with the situation under the Canons for separation of a Rector from office as we were.  Nevertheless, given the demonstrated proclivity of TEO to misuse and abuse Canonical discipline, it is not difficult to conjure situations in which this proposed Canon could become a spear instead of a safety net.

The proposed new Canon 17 of Title III reads as follows, with my emphasis on certain provisions:

Resolution _________ Proposed Impairment Canon

Resolved, the House of _________ concurring, that a new Canon 17 be added to Title III,

to read as follows:

CANON 17: Of Proceedings Pertaining to Impairment

Sec. 1 Whenever a Member of the Clergy becomes incapacitated and incapable of performing the duties of their ministerial office, due to medical, psychological or psychiatric condition, information relating to such condition shall be investigated at the instigation of the Bishop. If the incapacitated Member of the Clergy is a Bishop, the information shall be investigated at the instigation of the Presiding Bishop.

Sec. 2 The investigation shall be conducted under the direction of a panel appointed by the Bishop or Presiding Bishop, as appropriate. For investigations involving Priests and Deacons, the panel shall include at least three persons, a majority being Members of the  Clergy. For investigations involving bishops, the panel shall include at least three persons, a majority being bishops. The panel may take and direct whatever action it deems necessary and proper to determine whether the Member of the Clergy is so incapacitated, including the examination of the Member of the Clergy by qualified experts designated by the panel and using forms prepared for the purpose by the Church Pension Fund. If, upon due consideration of the matter, the panel concludes that the Member of the Clergy suffers from impairment or incapacity sufficient that the Member of the Clergy is incapable of or unable to carry out the duties of their office and ministry,  the panel shall recommend to the Bishop or Presiding Bishop the issuance of an order transferring the Member of the Clergy to Impairment Status for an indefinite period and  until further order of the Bishop or Presiding Bishop.

Sec. 3 All proceedings conducted under this Canon shall be confidential.

Sec. 4 If it is alleged in the course of a disciplinary proceeding that a Member of the Clergy is unable to defend or participate in the proceeding due to a medical, psychological or psychiatric condition, the disciplinary panel shall recommend to the Bishop that the Member of the Clergy be transferred to Impairment Status pending a determination of the impairment. The panel appointed by the Bishop or Presiding Bishop pursuant to this Canon, shall thereupon determine whether the claim of inability to defend is valid. If the panel finds that the Member of the Clergy is sufficiently incapacitated as to be unable to defend the disciplinary proceeding, the disciplinary proceeding shall be deferred and the Member of the Clergy retained on Impairment Status until the Bishop or Presiding Bishop on recommendation from the panel subsequently considers a request to restore the Member of the Clergy to Active Status. If the request to restore to Active Status should be granted, the interrupted disciplinary proceedings may then resume. If the panel determines the claim of incapacity to defend is invalid, the disciplinary proceeding shall resume.

Sec. 5 No Member of the Clergy transferred to Impairment Status may resume Active Status except by order of the Bishop or Presiding Bishop. Any Member of the Clergy transferred to Impairment Status shall be entitled to request transfer to Active Status once a year, or at whatever shorter intervals the panel may direct. Proceedings on a request for transfer to Active Status shall be conducted in the same manner as incapacity proceedings, including preservation of the confidentiality of the proceedings. The panel shall conduct an investigation and proceedings to determine whether the impairment has been removed, including a direction for the examination of the Member of the Clergy by qualified experts designated by the panel. In its discretion, the panel may direct that the expense of the examination be paid by the Member of the Clergy. The Member of the Clergy making the request for reinstatement to Active Status shall be required to disclose the name of each health care provider, hospital or other institution by whom, or in which the Member of the Clergy has been examined or treated related to the impairment since the transfer to Impairment Status. The Member of the Clergy shall provide to the panel a written consent to each listed provider to divulge information and records relating to the impairment if requested by the panel or the panel’s appointed experts. The panel shall recommend to the Bishop or Presiding Bishop approval of the request for transfer to Active Status upon a showing by a preponderance of the evidence that the impairment has been removed.

Sec. 6 For the purposes of this Canon, Active Status includes the full participation in the active Ministry to which the Member of the Clergy may be serving, unrestricted by administrative or disciplinary suspension or other limitation. Impairment Status is an administrative leave or suspension from the active Ministry. Determinations of impairment or incapacity under this Title shall have applicability only to proceedings under this Title and shall not have applicability to issues of disability in any other context, including, but not limited to, contexts involving disability insurance or disability benefits from the Church Pension Fund or any other provider of benefits.

RELATED AMENDMENTS TO TITLE III

Title III Canon 12.6(b) [Amend to Read]

In the case of the permanent impairment of the Bishop of a Missionary Diocese, where the Bishop shall not have submitted a resignation of jurisdiction, the Presiding Bishop shall, upon certification of the said permanent impairment by a panel, as provided in Canon 17 of this Title, declare the jurisdiction vacant.

Title III Canon 12.8(p) [Change to Read]

(p) When it is certified to the Presiding Bishop by a panel, as provided in Canon 17 of this Title, that a Bishop Diocesan is incapable of authorizing the Bishop Coadjutor, if there is one, or a Bishop Suffragan, if there is one, or the Standing Committee, to act as the Ecclesiastical Authority, then, upon the advice of five Bishops of neighboring Dioceses selected by the Presiding Bishop, the Presiding Bishop shall declare the Bishop Coadjutor, or a Bishop Suffragan, if the Constitution and Canons of the Diocese so provide, or the Standing Committee to be the Ecclesiastical Authority for all purposes set forth in these Canons and to retain such canonical authority until a Presiding Bishop, acting upon a like certificate, declares the Bishop Diocesan competent to resume official duties.

(q) If it is certified to the Ecclesiastical Authority of a Diocese by a panel as described in Canon 17 of this Title, that the Bishop Coadjutor is permanently unable by reason of medical, psychological or psychiatric condition, to carry out the duties of Bishop Coadjutor, the Ecclesiastical Authority, upon advice of three Bishops of three neighboring Dioceses, may declare the right of succession of the Bishop Coadjutor is terminated and a new Bishop Coadjutor may then be elected as provided in Canon III.11.10.


My concerns:

· What does “incapacitated and incapable of performing the duties of their ministerial office, due to medical, psychological or psychiatric condition” mean?  There are no definitions of what “duties of their ministerial office,” or “incapacitated and incapable” mean in the context of this proposed Canon.  Does it mean all duties, or better than 50% of the duties, or just any duty of the ministerial office?  If Bishop Schofield has to use a scooter to get around some or all of the time, does that render him “incapacitated and incapable”?  And when we get around to psychological incapacity, we are entering a real minefield.  This wide-open statement is grossly susceptible to abuse, as it is written with the assumption that people will proceed in good faith, which has been demonstrably not the case in TEO.
· The investigation panel is not required to obtain qualified opinion(s) of appropriate medical providers in making their determination of incapacity.  The proposed Canon reads “[t]he panel may take and direct whatever action it deems necessary and proper to determine whether the Member of the Clergy is so incapacitated.”  The panel may seek qualified professional opinions, but is not required to do so.
· Speaking of medical opinions, it is well-known in my profession that medical “experts” can be found to support nearly any position one wants to take in litigation.  Indeed, there are services that supply such “experts” for a fee, of course.  There is no provision in this Canon that would prevent an investigative panel bent on a certain outcome from retaining a “hired gun” expert to support the conclusion they want.  
· More importantly, there is no provision in this Canon for the allegedly impaired clergy to provide qualified medical opinions in support of their NOT being “incapacitated and incapable” and in so doing receive a fair and balanced hearing of their status.  There are legions of stories in the public domain about individuals with mental or physical handicaps overcoming impairments and accomplishing great things, and becoming an inspiration to us all.  Any clergy person so accused should be able to defend his/her status by submission of his/her own evidence.
· Transfer of clergy to impairment status is done by “order” of the Bishop or Presiding Bishop, who also has apparently been the one to appoint the investigation panel, 2/3 of which have to be clergy/Bishops.  Clergy likewise cannot be removed from impairment status except by “order” of the Bishop or Presiding Bishop.  See any opportunity for abuse here?  There is no check and balance whatsoever, but a mechanism which invites abuse and is devoid of due process.  The illusion of an independent panel is erased by their obvious obeisance to the appointing authority.  

· The proposed new Canon says  “If it is alleged in the course of a disciplinary proceeding that a Member of the Clergy is unable to defend or participate in the proceeding due to a medical, psychological or psychiatric condition, the disciplinary panel shall recommend to the Bishop that the Member of the Clergy be transferred to Impairment Status pending a determination of the impairment.”  “Alleged” by whom?  I think the meaning of this section was for the occasion in which the accused claims incapacity by way of avoiding the hearing on the charges, but the way this is written leaves open the possibility that anyone can claim incapacity on the part of the accused.  For example, is it sufficient for the Bishop, who has brought a presentment, to say “Father X has to be crazy to be defending these charges of embezzlement!  He doesn’t know what he’s up against!”  The way this proposed Canon is written, once the mere allegation of incapacity is made, it becomes a Monopoly-card, “Do Not Pass Go, Do Not Collect $200” situation, where the clergy person on trial is sent directly to the jail square of “Impairment Status” which, as we shall see, is an ecclesiastical purgatory not to be departed simply by a good roll of the dice.
· “Impairment Status is an administrative leave or suspension from the active Ministry.”  In other words, similar to an inhibition, the clergy-person place on impairment status cannot perform any of the rights or duties of an ordained minister of the church.  The proposed Canon is silent on whether the clergy-person placed on impaired status is to still be paid any compensation, or from what source.  One can imagine that few Parishes within TEO, given the financial struggles so many are having, could afford to continue to pay a salary and benefits to a sidelined Rector, nor a Diocese to a Bishop.  The kicker comes in this form:  any determination of impaired status under this Canon is NOT binding in any way on an application for disability or disability retirement benefits under the church pension system.  We can thus imagine a scenario wherein a Rector is declared by a Bishop to be on impaired status and suspended from the ministry, is not paid by his/her Parish, and is denied disability benefits from the pension system because he/she does NOT meet the standards for those benefits.
· The rights of the impaired to return to active duty are limited and could be illusory.  The proposed Canon states:  “No Member of the Clergy transferred to Impairment Status may resume Active Status except by order of the Bishop or Presiding Bishop.”  Applications to return to active status need only be taken once per year, although it is discretionary to consider them on a shorter interval.  Once applications are received, they are referred to the same investigatory panel process, where in there is no requirement for the panel to obtain qualified medical evidence in their deliberations.  
· Here’s another possible kick in the teeth for the impaired-status clergy-person: “In its discretion, the panel may direct that the expense of the examination be paid by the Member of the Clergy.”  So, “Dear impaired priest, if you want a medical exam, you have to pay for it.  We know you’re not being paid your salary, and you were denied your disability benefits, but gee, unless you can come up with the $2,500 for a psychiatrist’s examination, you’re out of luck.  Get comfy – you’re going to be on impaired status for a long time.”
· Again, there is a need for procedures to deal with legitimately impaired clergy.  This draft Canon, however, relies far too much on the good faith of those applying it to real people, and offers far too many opportunities for abuse in an organization where disdain for the Canonical rule of law is well-demonstrated and proven.

C.
REVISED TITLE IV – ECCLESIASTICAL DISCIPLINE

The revisions to Title IV are virtually impossible to catalogue in any organized and meaningful fashion, because the drafting committee has done a complete re-write of Title IV without providing any redlined draft or comparison draft.  It has merely said, “here’s the old version, here’s our proposal, compare them.”  I have little doubt this was purposefully done in the knowledge that few people would be up to the tedious task of doing a line-by-line, provision-by-provision comparison.  As for me, the demands of my day job and the rest of my life have prevented me from indulging in such a “joyous” experience, so I will not endeavour to offer that sort of analysis.


One set of provisions in the proposed draft, however, set off alarm bells, waving red flags, and caused every hair on my body to stand on end:

CANON 19: Of General Provisions 
Sec. 1 Proceedings under this Title are neither civil nor criminal but ecclesiastical in nature.  These proceedings represent the responsibility of this Church to determine who shall serve as Members of the Clergy of this Church, reflecting the polity and order of this hierarchical  church. Members of the Clergy have voluntarily sought and accepted positions in this Church and have thereby given their consent to subject themselves to the Discipline of this  Church. They may not claim in proceedings under this Title constitutional guarantees otherwise associated with secular court proceedings. 
Sec. 2 No member of this Church, whether lay or ordained, may seek to have the Constitution and Canons of this Church interpreted by a secular court, or resort to a secular court to address a dispute arising under the Constitution and Canons, or for any purpose of  delay, hindrance, review or otherwise affecting any proceeding under this Title.
Sec. 3 No secular court shall have authority to review, annul, reverse, restrain or otherwise  delay any proceeding under this Title. No action shall be brought in any secular court to enforce the terms or provisions of any Covenant or Order unless otherwise expressly provided therein.

But for the seriousness of these provisions, their inclusion in the proposed new Title IV might be laughable.  For example:

· Notice the great pains the committee went to in pointing out “this hierarchical church” in section 1, just in case a secular court might look their way and still be hung up on that hierarchical/congregational thing.  As always with TEO, “it is because we say it’s so.”

· I find it interesting that the committee states that clergy  “voluntarily sought and accepted positions in this Church” as if this were just another day job in which there had been an employment contract negotiated.  Maybe I missed something, but isn’t the calling to the priesthood more than that?  Isn’t it God calling individuals to serve His church as clergy?  Don’t we believe a transformation takes place upon ordination?  Or, I suppose this is just another one of those God-related things TEO has left by the wayside.
· The legal implications of TEO trying to, on a preemptive basis, deny any and all Constitutional rights to its clergy in lieu of the disciplinary Canons are far too many for the scope of this memo.  Such little things as due process, etc., as I have mentioned in other contexts are just eliminated by this Canon.  Suffice it to say that I doubt this provision would hold up to a very significant challenge, especially under the kangaroo-court procedures which seem all the rage in TEO these days.
· Did you notice that this proposed Canon does not limit TEO from resorting to secular courts to enforce the Constitution and Canons?  It says “No member of this Church, whether lay or ordained, may seek to have the Constitution and Canons of this Church interpreted by a secular court, or resort to a secular court to address a dispute arising under the Constitution and Canons…”  It doesn’t prevent any Diocese, or TEO itself, as corporate entities, not individuals, from resorting to secular courts.  So, while TEO would be free to bring its favorite property lawsuits or otherwise resort to secular litigation, no “member of this Church” would be allowed to do so.
· Overall, I would not choose to be a member of any Church that sought to so limit my legal and Constitutional rights.  Upon asking the “why?” question, as in “why do they need this?” none of the answers are good ones.  As the old saying goes, “power corrupts; absolute power corrupts absolutely.”
There are some other provisions in Canon 19 that are of interest.  For example, Section 15 states:  “The standard of proof required to find an Offense by a Respondent shall be that of a preponderance of the evidence.”  I will admit that I have not searched the current Canons and do not know if this is a change or not, but let me explain standards of proof.  In secular legal systems, there are typically three levels of proof required, depending on the type of case being tried.  In a typical civil case where money damages are being sought, the burden is “preponderance of the evidence” which is variously explained as enough proof to tip the scales of justice just slightly, one way or another, or “more likely than not”, or mathematically as a 51% burden.  In certain types of civil cases, where more serious claims such as punitive damages, or fraud are at play, the burden is often heightened to “clear and convincing evidence,” which is variously described as the 66 and 2/3 burden – more than a preponderance.  Lastly, in criminal cases, we have the “beyond a reasonable doubt” standard, which is not the complete absence of doubt, but very close to it.  It is the highest burden, because arguably a criminal case could deprive someone of liberty, and we require a high burden of proof to convict.
In ecclesiastical discipline cases, particularly those which can result in deposition of clergy, i.e., what is often referred to as “defrocking,” I would think that a higher burden of proof than “preponderance” should be applied.  After all, these are people of whom we believe they were called by God to the priesthood and who underwent a transformation upon their ordination.  Before that status is taken from them, should there not be a higher standard of proof than “more likely than not” that they committed an offense?  While most of these ecclesiastical courts would probably vote the same way regardless of how you describe the standard of proof, I would think that use of a more appropriate standard would provide better “procedural safeguards” and provide more integrity to the entire system.

Another provision which bears mention is Section 10:  “No person subject to the authority of this Church may attempt to coerce or improperly influence, directly or indirectly, the actions of any body performing functions  under this Title, or any member of such body or any other person involved in such proceedings.”  Keep this one in mind, given the predilection of the current Presiding Bishop to meddle in Diocesan affairs, such as blowing up previously-amicable property negotiations.  Would she not interfere with disciplinary proceedings in which she takes an interest, too?  
