




sophisticated theological or doctrinal analysis to apply this definition to the 
facts at hand-in fact, it requires no theological or doctrinal analysis at all, 
since "[t]he degree to which the members of CANA and ADV currently share 
any theological similarities to the Episcopal Church is irrelevant to whether 
they 'descended from' or 'extended from' that Church, and the Court need not 
(and did not) resolve any such questions to find the 'branch' requirement 
satisfied." (CANA Br. at 30.) There has never been any dispute among the 
parties before this Court "that the members of CANA and ADV were previously 
attached to the Episcopal Church, that these organizations were established 
specifically to form a new denominational home for those separating from the 
Episcopal Church, or that they are made up almost entirely of former Episcopal 
congregations, clergy, and members." (CANA Br. at 30.) 

In addition, the Anglican Communion component of the Court's "branch" 
definition was no different from its definition of "branch" on the ECUSA and 
Diocese levels. In determining that CANA and the ADV are "branches," (or 
"parts" or "fragments") of the Anglican Communion (as they are of ECUSA and 
the Diocese) for purposes of 57-9(A), the Court simply considered evidence 
such as the following: 1.) the Articles of Incorporation and Bylaws of CANA49 
and ADV,50 which are purely secular documents, state that CANA and ADV are 
part of the Church of Nigeria; 2.) the Church of Nigeria's Constitution states 
that it is a member of the Anglican Communion,51 as does the Constitution of 

There, [in Hoskinson] although MEC South predated the Baltimore 
Conference division (much as the Church of Nigeria predated the 
division in [ECUSA]), a new Conference was created as a result of 
that division to receive those leaving MEC (much as CANA and 
ADV were created to receive those congregations leaving [ECUSA]). 
Thus, the most typical use of 57-9 involved congregations from one 
church (MEC) joining a new religious society (the Southern 
Baltimore Conference) affiliated with MEC South, a "preexisting 
church". And such divisions fit comfortably within the language of 
the statute, as it is common to refer to a "branch" [or "part"] that 
has broken off of one tree and been grafted onto another. 

(CANA Br. at 35 n.19.) 

49 See PIs.' Ex. 69, "August 2, 2005, Articles ofIncorporation for the 
Convocation of Anglican Nigerians in America (CANAl." at 3.) 

50 See Pis.' Ex. 70, "December 4, 2006, Articles of Incorporation for the 
Anglican District of Virginia, an Association of Churches," at 1.) 

51 See Pis.' Ex. 137, "Constitution of the Church of Nigeria, Authenticated by 
the Primate, Archbishop & Metropolitan 9/20/1997" at 1. 
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the Anglican Consultative Council;52 and 3.) the opening sentence of ECUSA's 
Constitution and Canons states that it is a "constituent member of the 
Anglican Communion,"53 and the Constitution of the Anglican Consultative 
Council likewise states that ECUSA is a member of the Anglican Communion.54 
No religious or doctrinal analysis was involved in the Court's review of this 
evidence, and ECUSA thus has no basis to assert that this Court's ruling 
"necessarily rests on its own view of the significance of the purely theological 
relationship between the entities involved." (ECUSA Br. at 22.) 

Indeed, by repeatedly complaining that this Court has not attached 
ECUSA/Diocese's preferred theological, as opposed to the Court's own secular, 
definition to the term "branch," ECUSA/ Diocese ironically appear to be 
attempting to draw this Court into the very thicket that they simultaneously 
argue this Court should avoid. But just as the Georgia courts were not 
constitutionally bound to adhere to the PCUS's view as to who was the "true" 

52 See Defs.' Ex. 42, "The Constitution of the Anglican Consultative Council," 
at 451 (listing the Church of Nigeria (Anglican Communion) under the 
"Schedule of Membership"). 

53 See Defs.' Ex. 2, "Constitution and Canons of the Episcopal Church in effect 
since January 1, 2007," at 1. 

54 (Defs.' Ex. 2 at 451) (listing the Episcopal Church under the "Schedule of 
Membership"); see also 57-9 Opinion at 22 (citing Resolution R-24sa of the 
209th Annual Diocesan Council, in which the entire Council declared that they 
were "members of the worldwide Anglican Communion"); 57-9 Opinion at 23 
(quoting Resolution R22s of the 210th Diocesan Annual Council, which reads 
"We in the Diocese of Virginia are members of the Anglican Communion ... We 
desire to serve as a model of civility to the Anglican Communion for resolution 
of the present divisions by working together and honoring conscience through 
a process that is respectful and peaceful ...."); 57-9 Opinion at 31 (quoting 
the Special Committee's Report, which states "we candidly and regretfully 
acknowledge that we may be entering a period in the history of the Anglican 
Communion when we ... will be walking ... apart."); 57-9 Opinion at 36 
(quoting Bishop Guernsey's testimony that All Saints decided to join the 
Church of Uganda ... because it wanted to remain a part of the Anglican 
Communion, "the worldwide church that [All Saints] understood that [it] 
always had been a part of'; 57-9 Opinion at 39 (quoting Archbishop Akinola's 
words that "the Church of Nigeria established CANA as a way for Nigerian 
congregations and other alienated Anglicans in North America to stay in the 
Communion ... CANA is an initiative of the Church of Nigeria-and therefore a 
bonafide branch of the Communion."). 
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congregation in Jones,55 so this Court is not constitutionally bound to adopt 
ECUSA/Diocese's view on the matter for purposes of determining the 
applicability of 57-9(A).56 Nor does the plain text of the statute require 
theological or doctrinal analysis. 

55 See Jones, 443 U.S. at 598 ("In response to the schism within the Vineville 
congregation, the Augusta-Macon Presbytery appointed a commission to 
investigate the dispute and, if possible, to resolve it. The commission 
eventually issued a written ruling declaring that the minority faction 
constituted 'the true congregation of Vineville Presbyterian Church,' and 
withdr[ew] from the majority faction 'all authority to exercise office derived from 
the [PCUS]."). 

56 Even though ECUSA claims that CANA and ADV should not be considered 
"branches" of the Anglican Communion, ECUSA's Presiding Bishop, the Rev. 
Katherine Jefferts Schori, referred to both CANA and the Church of Nigeria as, 
in fact, "branches" of the Anglican Communion. See, e.g. PIs.' Ex. 288A, 
"Videotape Deposition Designations of Bishop Katharine Jefferts Schori," at 54­
55, in which ECUSA's Presiding Bishop states, in response to the question, 
"Did you refer to the rise of CANA as a further provocation?": "I don't recall 
exactly. We probably did talk about CANA and its interesting presence in the 
United States. I certainly did say something about the Episcopal Church's 
policy having no way of recognizing another branch of the Anglican 
Communion in our territory;" see also PIs.' Ex. 288A at 83 ("I told [Bishop Lee] 
that the National Church had an interest both in the financial compensation 
and that another branch of the Anglican Communion not be set up in our 
territory for reasons of mission strategy."). 

Likewise, in other portions of her deposition, the Presiding Bishop 
referred to the CANA Congregations as setting up as other "parts" of the 
Anglican Communion. As this Court has stated previously within this letter 
opinion, "part" is a synonym for "branch" under this Court's definition of 
"branch": 

Q. Did you not tell Bishop Lee to pull out of negotiations with 
the 11 congregations? 
A. I told Bishop Lee that I could not support negotiations for 
sale if the congregations intended to set up as other parts of the 
Anglican Communion. 
Q. But if the congregations had chosen to affiliate with other 
organizations, you would not have interfered with Bishop Lee's 
prerogative; would you? 
A. Depending on what the mission's strategy, what the mission 
strategy said about where they were going, and provided that he 
negotiated a fair price. 
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H.) This Court's Definition and Application of the Term "Division" from 
57-9(A) Did Not Require Inquiry into or Decisions Regarding Matters of 
Religious Doctrine or Polity. 

As with the term "branch," ECUSA/Diocese also argue that 57-9(A)'s 
requirement that a Court conclude that a "division" exists within a church or 
religious society "overrules important aspects of the Episcopal Church's own 
polity and rules," and therefore violates their First Amendment rights. (ECUSA 
Br. at 15.) But the same complaint could have been made by the PCUS against 
the U.S. Supreme Court that decided Jones, since the Jones Court referred to 
the withdrawal of a single majority faction within a single congregation as a 
"schism." See Jones 443 U.S. at 598 ("In response to the schism within the 
Vineville congregation, the Augusta-Macon Presbytery appointed a commission 
to investigate the dispute and, if possible, to resolve it. The commission 
eventually issued a written ruling declaring that the minority faction 
constituted 'the true congregation of Vineville Presbyterian Church," and 
withdr[ew] from the majority faction "all authority to exercise office derived 
from the [PCUS].") (emphasis added). In fact, Jones' use of the term "schism" 
was itself explicitly more of a religious statement, and less neutral, than the 
precise, neutral term "division" as used in 57-9(A). 

The elements of this Court's definition of "division" as used in 57-9(A) 
include: 1.) a split or rupture in a religious denomination; 2.) the separation 
of a group of congregations, clergy, or members from the church; and 3.) the 
formation of an alternative polity that disaffiliating members could join. No 
aspect of any of these three elements requires a civil court to delve into, or 
make decisions regarding, aspects of a church or religious society's polity or 
doctrine. None of these elements require decisions regarding who is the "true" 
bishop or ecclesiastical leader, which was held unconstitutional in Kedroff. 
Nor do any of these elements require a civil court to determine whether a 
denomination has substantially departed from the church doctrines or 
theological positions that were in effect at the time the original trust was 
created, which was held unconstitutional in Hull Church. Likewise, none of 
these elements require a civil court to determine whether a bishop was properly 
or improperly defrocked under a particular denomination's internal rules, or 
whether a diocese was "properly" reorganized under a particular church's rules 
and regulations, which was held unconstitutional in Milivojevich. Rather, the 
three elements that constitute this Court's definition of the term "division" 
simply require a civil court to make neutral, objective observations and findings 

(PIs.' Ex. 288A at 62.) Thus, although the Court does not need to reach the 
issue, it would appear that CANA and ADV may in fact be "branches" of the 
Anglican Communion on the simple basis that this fact has been established 
as a party admission. 
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regarding whether there has been a split within a church or religious society 
that leads to a separation and corresponding formation of an alternative polity. 
Nothing in this definition requires a civil court to resolve or delve into any 
matter of religious/theological belief, doctrine, or practice. 

iii.) This Court's Definition and Application of the Term "Attach" from 
57-9(A) Did Not Require Inquiry into or Decisions Regarding Matters of 
Religious Doctrine or Polity. 

As with the terms "branch," and "division," ECUSA argues that this 
Court's "ruling that the CANA congregations were (and are) "attached" to the 
Anglican Communion also necessarily and impermissibly rests on purely 
theological grounds." (ECUSA Br. at 23.) First, it did not. Rather, the Court 
used secular definitions and objective facts to conclude that CANA is attached 
to the Anglican Communion. To the extent that ECUSA/Diocese's real 
complaint is that the Court failed to adopt ECUSA/Diocese's views on the 
matter of attachment, this Court is an independent fact-finder applying a 
secular statute to objective and ascertainable facts. Just as the United States 
Supreme Court did not automatically defer in Jones to the PCUS' judgment as 
to the "true" owners of a church, this Court would abdicate its responsibility by 
simply and automatically adopting as its 57-9(A) findings the interpretation of 
57-9(A) given by any party to this litigation. 

iv.) This Court Did Not "Delve[] into the Religious Thicket and 
Independently Resolve[] Numerous Ecclesiastical Issues," as Asserted by 
ECUSA.57 

As evidence of entanglement, ECUSA cites the length of this Court's 
Background section within its 57-9 Opinion, stating that "the Court's ruling 
displays a constitutionally prohibited 'searching inquiry' into numerous 
ecclesiastical matters," in that "[t]he Court spends almost 40 pages on a 
recitation of the facts and evidence it deems relevant to this ruling." (ECUSA 
Br. at 18.) 

The length of the Court's opinion is hardly proof of religious 
entanglement. On a matter of such moment to the parties, and given the need 
to make multiple factual findings, this Court was in fact obligated to provide 
"[a] proper perspective on the relationship of [the parties before it]," and in fact 
"the nature of this dispute require[d] some background discussion." 
Milivojevich, 426 U.S. at 699. 

57 See ECUSA Br. at 18, where the headings include "The Court's Ruling 
Delves into the Religious Thicket and Independently Resolves Numerous 
Ecclesiastical Issues," and "The Court Conducted a Searching Inquiry into 
Purely Religious Documents and Relationships." 
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ECUSA expresses similar dismay over the fact that this Court's 57-9 
Opinion referenced "numerous" "purely religious documents," including 
"individual pieces of correspondence both among religious leaders, and 
between some of these clergy and their respective flock." (ECUSA Br. at 19.) 

The Court is puzzled by these assertions, for some of the very cases 
ECUSA/Diocese cite in support of their legal positions contain references to the 
the very same types of materials referenced by this Court. For example, in 
Milivojevich, the U.S. Supreme Court provides a lengthy background 
description of the strife and discord within the Serbian Orthodox Church and 
its American-Canadian Diocese. In that discussion, the U.S. Supreme Court 
refers to a "May 30 letter," which was an individual piece of correspondence 
between two religious leaders;58 a "commission's report and 
recommendations;"59 and a "circular" mailed from a member of the clergy to 
various parishes.6o Likewise, in Kedroff v. Saint Nicholas Cathedral, 344 U.S. 
94 (1952) the U.S. Supreme Court quotes from a "Ukase"61 of the "Moscow 
Patriarchy," id. at 105.62 

58 See Milivojevich 426 U.S. at 704 ("Dionisije ... continued to officiate as 
Bishop, refusing to turn administration of the Diocese over to Firmmilian; in a 
May 30 letter to Firmilian, Dionisije repeated this refusal, asserted that he no 
longer recognized the decisions of the Holy Assembly and Holy Synod, and 
charged those bodies with being 'communistic"'); 

59 Id. at 705 ("On the basis of the commission's report and recommendations, 
which recited Dionisije's refusal to accept the decisions of the Holy Synod and 
Holy Assembly and his refusal to recognize the court of the Holy Synod or its 
competence to try him, the Holy Assembly met on July 27, 1963 and voted to 
remove Dionisije as Bishop."). 

60 See id. at 704 ("On May 25, 1963, he [the suspended bishop] prepared and 
mailed a circular to all American-Canadian parishes stating his refusal to 
recognize [his suspension]."). 

61 A "ukase" is a Russian/French word, defined as: 1 : a proclamation by a 
Russian emperor or government having the force of law 2 : EDICT. Merriam­
Webster's Online Dictionary, http://www.merriam­
webster. com/dictionary/Ukase (last visited June 24, 2008). As used in context 
within Kedroff, a "ukase" appears to be a written decree of the Moscow 
Patriarchy. 

62 See Kedroff at 105 ("There came to the Russian Church in America this 
Ukase of the Moscow Patriarchy of February 14 or 16, 1945, covering Moscow's 
requirements for reunion of the American Orthodox Church with the Russian. 
It required for reunion that the Russian Church in America hold promptly an 
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In short, to describe a religious controversy, even in detail, is not to make 
a religious determination or a religious statement. Context, as much here as in 
any other situation, is critical, and for this Court to have dispensed with the 
background of this dispute-out of some fear that to do otherwise would open 
the Court to accusations of theological entanglement-would, yes, have made 
the opinion shorter, but at the substantial cost of making it impossible to 
understand the Court's findings of fact and conclusions of law. 

c.) 57-9(A), As Applied, Does Not Violate the Constitution's Equal 
Protection Clause.63 

In considering whether a statute violates the Equal Protection Clause, 
the "general rule is that legislation is presumed to be valid and will be 
sustained if the classification drawn by the statute is rationally related to a 
legitimate state interest." City of Cleburne v. Cleburne Living Ctr., 473 U.S. 
432,440 (1985). Along these same lines, "[ljaws are presumed to be 
constitutional under the equal protection clause for the simple reason that 
classification is the very essence of the art of legislation." Moss v. Clark, 886 
F.2d 686, 689 (4th Cir. 1989) (citation omitted). ECUSA/Diocese's claim that 
57-9(A) violates Equal Protection "is nothing more than a reframing of its Free 
Exercise claim." (Commonwealth's Resp. at 26.) But "[wjhere a plaintiff's First 
Amendment Free Exercise claim has failed, the Supreme Court has applied 
only rational basis scrutiny in its subsequent review of an equal protection 
fundamental right to religious free exercise claim based on the same facts." 
(Commonwealth's Resp. at 26) (citing Wirzburger v. Galvin, 412 F.3d 271, 282­
83 (1st Cir. 2005); Johnson v. Robison, 415 U.S. 361, 375 n.14 (1974); St. 
John's, 502 F.3d at 638). 

Thus, because ECUSA/Diocese's Free Exercise Clause and 
Establishment Clause claims both fail, rational basis applies to 57-9(A), and 
ECUSA/Diocese cannot realistically argue that there is no conceivable rational 
basis for 57-9(A).64 There are many different bases, all of which are rational, 

'all American Orthodox Church Sobor'; that it express the decision of the 
dioceses to reunite with the Russian Mother Church, declare the agreement of 
the American Orthodox Church to abstain 'from political activities against the 
U.S.S.R.' and so direct its parishes, and elect a Metropolitan subject to 
confirmation by the Moscow Patriarchy."). 

63 That Clause mandates that "[njo State ... shall deny to any person within 
its jurisdiction of the equal protection of the laws." U.S. Const. Amend. XIV, § 
1. 

64 Under this rational basis standard, the party challenging a statute bears the 
burden "to negat[ej every conceivable basis which might support" the statute. 
Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364 (1973); see also 
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upon which the 1867 General Assembly, as well as the subsequent legislatures 
which have repeatedly re-codified 57-9, could have decided to implement 57­
9(A).65 For example, 

Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 510 (1937) ("This 
restriction upon the judicial function, in passing on the constitutionality of 
statutes, is not artificial or irrational. A state legislature, in the enactment of 
laws, has the widest possible latitude within the limits of the Constitution.... 
[ejourts cannot assume that its action is capricious, or that, with its informed 
acquaintance with local conditions to which the legislation is to be applied, it 
was not aware of facts which afford reasonable basis for its action. Only by 
faithful adherence to this guiding principle of judicial review of legislation is it 
possible to preserve to the legislative branch its rightful independence and its 
ability to function.") In addition, "a State does not violate the Equal Protection 
Clause merely because the classifications made by its laws are imperfect. If the 
classification has some 'reasonable basis,' it does not offend the Constitution 
simply because the classification 'is not made with mathematical nicety or 
because in practice it results in some inequality."' Dandridge v. Williams, 397 
U.S. 471, 485 (1970) (citation omitted). 

65 At the hearing on the constitutional issues, counsel for the Church Amici 
attempted to argue that there was no rational basis for the legislature to have 
implemented a presumption of majority rule, stating "57-9 says that ... we are 
going to ignore the rights of any beneficiary and instead apply a rule that's no 
different from saying draw straws, flip a coin. That's what the majority 
representation rule really is no different from." (Const. Tr. at 256: 11-257: 1.) 
This assertion appears to ignore the following language from Jones regarding 
the "rationality" of employing a presumption of majority rule: 

If in fact Georgia has adopted a presumptive rule of majority 
representation, defeasible upon a showing that the identity of the 
local church is to be determined by some other means, we think 
this would be consistent with both the neutral-principles analysis 
and the First Amendment. Majority rule is generally employed in 
the governance of religious societies. See Bouldin v. Alexander, 15 
Wall. 131 (1872). Furthermore, the majority faction generally can 
be identified without resolving any question of religious doctrine or 
polity. Certainly, there was no dispute in the present case about 
the identity of the duly enrolled members of the Vineville church 
when the dispute arose, or about the fact that a quorum was 
present, or about the final vote. 

Jones v. Wolf, 443 U.S. 595,607 (U.S. 1979) (emphasis added) Thus, the U.S. 
Supreme Court obviously disagrees with the Church Amici's assertion that "the 
majority representation rule really is no different from [drawing straws or 
flipping a coin for the property]. To put it another way, flipping a coin is 
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the Virginia General Assembly may have wished to create a 
presumption in favor of ownership at the local level, because of its 
recognition that property [in cases in which it is held by trustees] 
is generally managed from the local level, or it may have believed 
that a presumption of local majority ownership was appropriate 
given that mpst (if not all) funding for local churches, even in 
denominations, comes from the local level. 

(CANA Br. at 51.) 

D. 57-9(A), As Applied, Does not Violate the Takings Clause.66 

A "[s]tate does not 'take' property when it adjudicates competing claims 
to title by private parties based on neutral legal principles." (Commonwealth's 
Resp. at 31.) An apt comparison is a divorce between two individuals-in such 
a scenario, a court's "routine adjudication of property rights when a married 
couple divorces does not constitute a 'taking' in favor of one spouse." 
(Commonwealth's Resp. at 32.) Indeed, ECUSAjDiocese's reasoning that 57-9 
violates the Takings Clause is "entirely circular," in that "[t]he Diocese assumes 
that it (and ECUSA) own the property at issue in this case, and then declares 
that section 57-9 would 'take' it from them. But the very purpose of section 
57-9 is to settle ... a dispute over who owns property held in trust for local 
congregations." (CANA Br. at 55.) 

The circular nature of ECUSAjDiocese's argument is made clear upon an 
examination of relevant cases involving the Takings Clause, which, 
significantly, proceed from a presumption of ownership. For example, in Kelo 
v. City of New London, 545 U.S. 469 (2005), New London sought to condemn 
the properties of "the nine petitioners [who] own[ed] 15 properties."67 Id. at 475 
(emphasis added). Likewise, in Texaco, Inc. v. Short, 454 U.S. 518 (1982), "the 
Indiana Legislature enacted a statute providing that a severed mineral interest 
that is not used for a period of 20 years automatically lapses and reverts to the 
current surface owner of the property, unless the mineral owner file[d] a 

arbitrary, as our own Supreme Court of Virginia has recently had occasion to 
note. See Judicial Inquiry & Review Comm'n v. Shull, 274 Va. 657, 676 (2007) 
("In tossing a coin to resolve a matter before him, [the judge] denigrated both 
the litigants and our justice system.") Majority rule is not. 

66 This Clause states "nor shall private property be taken for public use, 
without just compensation." U.S. Const. Am. V. 

67 One of the petitioners was born in the house on her property, and had lived 
there her entire life. Id. at 475. 
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statement of claim in the local county recorder's office." 68 Id. at 518 (emphasis 
added). 

57-9(A) does not violate the Takings Clause of the U.S. Constitution. 
Rather, it is a statute designed to resolve church property disputes. When a 
Court, pursuant to that statute, makes an adjudication, its decision-for or 
against either party-does not constitute a "taking." 

Conclusion 

Today, this Court finds that 57-9(A), as applied, is constitutional. 
Specifically, this Court finds that the statute, as applied in the instant case, 
does not violate the Free Exercise or Establishment Clauses of the First 
Amendment, nor does it violate the Equal Protection Clause of the Fourteenth 
Amendment, nor does it violate the Takings Clause of the Fifth Amendment. 

For 141 years, the Commonwealth of Virginia has had a statute available 
to congregations experiencing divisions for the purpose of resolving church 
property disputes. 57-9(A) did not parachute into this dispute from a clear 
blue sky. Its existence cannot have been a surprise to any party to this 
litigation, each of whom is charged with knowledge of its contents and, more 
significantly, its import. That the Commonwealth of Virginia, in enacting and 
reenacting a "division" statute, may be unique among our fellow states is of no 
considerable moment, for in a federalist system each State is free to determine 
its own path for the resolution of church property disputes within 
constitutional boundaries. Whether 57-9(A) would be constitutional absent the 
ability of a church to hold property in forms that would place such property 
beyond the reach of 57-9(A) is a hypothetical question which this Court need 
not address; the Code of Virginia most certainly does provide for such 
alternative forms of church property ownership. That the Diocese availed itself 
of this alternative ownership in some cases but chose not to do so in others 
(and not in the instant cases) does not turn a constitutional statute into an 
unconstitutional one. Nor is the statute rendered unconstitutional because it 
requires this Court to make factual findings in a matter involving religious 
organizations. It is not mere semantics to observe that there is a difference-a 
constitutionally significant difference-between a finding involving a religious 
organization and a religious finding. While it is true of course that 57-9(A) 
requires the Court to make factual findings involving religious entities, each of 

68 The U.S. Supreme Court upheld the statute against the Takings Clause 
challenge. Id. at 518. 
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those findings are secular in nature. Hence, for this and all the other reasons 
cited in this Opinion, 57-9(A) is constitutiona1.69 

E~~

Circuit Court Judge 

69 Whether it violates the Contracts Clause is a matter expressly reserved for a 
later date. 

49 


