CAUSE NO. A-07-0237-C

THE DIOCESE OF § IN THE 5157 DISTRICT COURT
NORTHWEST TEXAS, THE REV.
CELIA ELLERY, DON GRIFFIS and
MICHAEL RYAN

Fe

V.

§
§
§
§
§
§
ROBERT MASTERSON, MARK § OF
BROWN, GEORGE BUTLER, CHARLES §
WESTBROOK, RICHEY OLIVER, §
CRAIG PORTER, SHARON WEBER §
JUNE SMITH, RITA BAKER, §
STEPHANIE PEDDY, BILLIE RUTH §
HODGES, DALLAS CHRISTIAN and §
THE EPISCOPAL CHURCH §
OF THE GOOD SHEPHERD § TOM GREEN COUNTY, TEXAS

ORIGINAL ANSWER AND COUNTERCLAIM

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME ROBERT MASTERSON, MARK BROWN, GEORGE BUTLER,
CHARLES WESTBROOK, RICHEY OLIVER, CRAIG PORTER, SHARON WEBER, JUNE
SMITH, RITA BAKER, STEPHANIE PEDDY, BILLIE RUTH HODGES, DALLAS
CHRISTIAN and EPISCOPAL CHURCH OF THE GOOD SHEPHERD, a non-profit Texas
corporation, Defendants in the above entitled and numbered cause, and make and file this
Original Answer and Counterclaim in response to Plaintiffs’ Original Petition, respectfully
showing to the Court as grounds therefor the following:

L.
ANSWER
Defendants deny generally the allegations of Plaintiffs’ O;1g1nal Petiti,g;;p_ \a,p‘c:l_ld_emand =

strict proof thereof.

4"’1;-".‘—' e :j"sl‘ i o . I /
DEFENDANTS! ORIGINAL ANSWER AND COUNTERCLAIM I el PAGE1




I1.
Defendants plead not guilty to all allegations made in the petition.
M.
Defendants further show the following:
A By Warranty Deed dated April 14, 1982, fee simple title was legally vested in
Defendant Episcopal Church of the Good Shepherd, a Texas non-profit corporation, in the
following described property situated in San Angelo, Tom Green County, Texas:

First Tract: That certain tract of 2.361 acres of land out of T.J. Moore Survey No.
11, Abstract No. 5908, as described in a deed dated November 21, 1962, from
Henry Charless, A.D. Rust and Lloyd R. Hershberger, Trustees, to Charles 1.E.
Lowndes, Lee T. Bivins and George H. Quarterman, Trustees of the Northwest
Texas Episcopal Diocese, recorded in Volume 443, Page 420, Deed Records of
Tom Green County, Texas, to which record reference is here made for the metes
and bounds description of said tract of land.

Second Tract: The north, or northwest one-half (1/2) of Lot Twenty-one (21),
Block Two (2) Section One (1), CLAR-MOR HEIGHTS, an addition to the City
of San Angelo in Tom Green County, Texas, and being the traci of land conveyed
by Baugh Lewis and wife, Helen Hale Lewis, to the Northwest Texas Episcopal
Board of Trustees by deed dated January 31, 1969, recorded in Volume 531, Page
320, Deed Records of Tom Green County, Texas, to which record reference is
here made for a more particular description of said tract of land.

A copy of such deed is attached hereto as Exhibit “A”, and made a part hereof for all
purposes.

B. By Warranty Deed dated May 24, 2005, fee simple title was legally vested in
Episcopal Church of the Good Shepherd, a Texas non-profit corporation, in the following
described property situated in San Angelo, Tom Green County, Texas:

A tract of land containing 5.287 acres, more or less, and being all of HILLSIDE
TERRACE SUBDIVISION, a Subdivision of land in the City of San Angelo,
Tom Green County, Texas, which subdivision is recorded in Vol. 4, Pages 486-

487, Plat Records of Tom Green County, Texas, and which subdivision is also
found in Cabinet D, Slide 21, Plat Records of Tom.Green €ounty, Texas.
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A copy of such deed is attached hereto as Exhibit “B”, and made a part hereof for all
purposes.

C. The said Warranty Deed dated April 14, 1982, contained no reservations,
exceptions or conditions of title. The said Warranty Deed dated May 24, 2005, contained no
reservations or conditions of title in favor of Plaintiffs, but is subject to vendor’s lien and deed
of trust to secure payment of a real estate note in the original principal sum of $85,000.00,
payable to Texas State Bank, San Angelo, Texas.

D. The said Warranty Deed dated April 14, 1982, was executed by the Grantor,
NORTHWEST TEXAS EPISCOPAL BOARD OF TRUSTEES, and the execution of it
without reservations, exceptions or conditions estops Plaintiffs from asserting the claims made
in Plaintiffs’ Original Petition, which claims are in direct contravention of the terms of the
deed.

E. Episcopal Church of the Good Shepherd is properly chartered as a Texas non-
profit corporation, and is controlied by its members as set forth in the Texas Non-Profit
Corporation Act. By duly authorized vote, the name of the corporation was changed on
March 7, 2007, to Anglican Church of the Good Shepherd, a Texas non-profit corporation.
Fee simple title in the above described property is properly vested in Anglican Church of the
Good Shepherd, a Texas non-profit corporation.

F. The natural persons sued hefein assert no personal claims or control over the
above described property, and do no more than carry out their duties as duly elected members

of the vestry of the non-profit corporation which holds fee simple title to said property.
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G. The claims made in Plaintiffs’ Petition are barred by the Statute of Frauds,

§ 26.01, Texas Business and Commerce Code, and by the Statute of Frauds, § 112.004, Texas
Property Code.

H. Plaintiffs cannot by unilateral action create for themselves rights, titles and
interests in the above described property.

WHEREFORE, PREMISES CONSIDERED, Defendants pray that Plaintiffs recover
nothing by reason of this suit, that judgment be entered denying all claims made by Plaintiffs,
that Defendants go hence without day with costs in their behalf expended, and that Defendants
have such other and further relief to which they may be entitled at law or in equity.

COUNTERCLAIM

Now come ROBERT MASTERSON, MARK BROWN, GEORGE BUTLER,
CHARLES WESTBROOK, RICHEY OLIVER, CRAIG PORTER‘, SHARON WEBER,
JUNE SMITH, RITA BAKER, STEPHANIE PEDDY, BILLIE RUTH HODGES, DALLAS
CHRISTIAN and EPISCOPAL CHURCH OF THE GOOD SHEPHERD, a non-profit Texas
Corporation, which is now named ANGLICAN CHURCH OF THE GOOD SHEPHERD, a
non-profit Texas Corporation, herein called "Counter-Plaintiffs”, and file this Counterclaim
against THE DIOCESE OF NORTHWEST TEXAS, THE REV. CELIA ELLERY, DON
GRIEFIS and MICHAEL RYAN, herein called "Counter-Defendants,” and show the Court as
follows:

Iv.
Discovery should be conducted in accordance with a discovery control plan under Rule

190.3, Level 2, Texas Rules of Civil Procedure.
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V.

Counter-Plaintiffs bring this action to quiet title to property, and for declaratory
judgment pursuant to the provisions of Section 37.001 et. seq., Civil Practice & Remedies
Code.

VL
Counter-Plaintiffs allege again all matters set forth in Paragraph III above.
VIL

This Court should enter a Declaratory Judgment which declares as follows:

A. that Counter-Plaintiff, Episcopal Church of the Good Shepherd, a Texas non-
profit corporation, which is now named Anglican Church of the Good Shepherd, a Texas non-
profit corporation, is the owner of fee simple title to the property described above,

B. that Counter-Defendants have no rightful claim to ownership or possession of
said property described above,

C. that Counter-Plaintiffs are entitled to the use and possession of said property
describe above uninterrupted by Counter-Defendants;

D. that all claims made by Counter-Defendants, as set forth in Plaintiffs’ Original
Petition filed herein, are groundiess, invalid and of no force and effect; and,

E. that the cloud on the title of Anglican Church of the Good Shepherd, a Texas
non-profit corporation, to said property described above, which cloud has been generated by
the claims made by Counter-Defendants as set forth in Plaintiffs” Original Petition filed herein,
is removed, and fee simple title to the property described above is quieted in Anglican Church
of the Good Shepherd, a Texas non-profit corporation.

. : PR
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VI

It has become necessary for Counter-Plaintiffs to employ the undersigned attorneys to
represent them herein, and to prosecute this action on their behalf, and Counter-Plaintiffs sue
Counter-Defendants for their reasonable attorneys' fees incurred, for costs of suit and for all
other expenses incurred in connection herewith as allowed by law.

WHEREFORE, Counter-Plaintiffs request that Counter-Defendants be cited to appear
and answer herein, that on final hearing Counter-Plaintiffs have declaratory judgment entered
as set forth herein, that Counter-Plaintiffs have judgment removing the cloud on title to the
property described above and quieting title in Anglican Church of the Good Shepherd, a Texas
non-profit corporation, that Counter-Plaintiffs have judgment for attorneys fees, expenses and

costs, and that Counter-Plaintiffs have any other relief which they may be entitled to receive.

Respectfully submitted,

SMITH, ROSE, FINLEY, HARP & PRICE
A PROFESSIONAIL CORPORATION

P.O. Box 2540

San Angelo, Texas 76902-2540
325/653-6721

FAX 325/653-9580

%/Wm%

GEOILG‘E FﬁNLEé’
State Bar 07022000

ATTORNEYS FOR ROBERT MASTERSON,
MARK BROWN, GEORGE BUTLER,
CHARLES WESTBROOK, RICHEY
OLIVER, CRAIG PORTER, SHARON
WEBER, JUNE SMITH, RITA BAKER,
STEPHANIE PEDDY, BILLIE RUTH
HODGES, DALLAS CHRISTIAN and
EPISCOPAL CHURCH OF THE GOOD
SHEPIIERD, DEFENDANTS -
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was mailed by facsimile, on this thecgnd day of April, 2007 to the following attorney of

record:

Ted A. Liggett

SMITH & LIGGETT, P.C.
1220 Avenue K _
Lubbock, Texas 79401

Guy D. Choate

WEBB, STOKES & SPARKS
314 W. Harris

P. 0. Box 1271

San Angelo, Texas 76902

A

Gﬁm}!s{ | FINLEY'

DEFENDANTS’ ORIGINAL ANSWER AND COUNTERCLAIM

PAGE 7

[(



o |  [EBrA]

- Preparced by the State Bar of Texas for use by Lawyers only. Reviewed 1-1-76,
n Ta select ihe proper form, fill in Mank spaces, sirike owt form provisions or
insert special terms constitutes the practice af law. No “standard form" can

meet all requirements,

- N 183783
, s WARRANTY DEED
THE STATE OF TEXAS ~ v o+

KNOW ALL MEN BY THESE PRESENTS:
. COUNTY OF TOM GREEN .

That NORTHWEST TEXAS EPISCOPAL BOARD OF TRUSTEES, acting by 1ts under-
signed officer, duly authorized, .

ofthe County=of ' amd State of Texas, for and in
consideration of the sum of  Ten and No/100 ($10.00) emmmeemmm oo comoe e
_—_ e e e e e e e e e e e e DOLLARS
and other valuable consideration to the undersigned paid by the grantee herein named, the receipt of

which is hereby acknowledged,

have GRANTED, SOLD AND CONVEYED, and by these presents do GRANT, SELL AND CONVEY unto
GOOD SHEPHERD EPISCOPAL CHURCH, a Texas non-profit corporation, whose
address 1s 3355 West Beauregard Street, San Angelo, Texas 76904,

of the County of Tom Green and State of Texas , all of

the following described real property in " Tom Green County, Texas,” to-wit:
Refzrence is here made to Exhibit Aattached to this deed,
and to First Tract and Second Tract thereof and deseribed
thereon, such Exhibit £ constituting a description of the
lands covered by this deed, together wilth the lmprovements
altuated upon ‘the same.

-

TQ HAVE AND TO HOLD the above described premises, together wnh all -and singular the rights and

appurtenances thereto in anywise belonging, unto the said grantee , {gg suceessors heirs and assigns - -

grantor does . assi . '
forever; and / =dochereby bind itself, 1ts successors /andhg.%si _ Saw&mk&&nﬁ&isw& to {

WARRANT AND FOREVER DEFEND ail and singular the said premises unto the said prantee |, ity
SUCCeSE0I's ,
45 and assigns, against every person whomsoever lawfully claiming or to claim the same or any part thereof,



[ENUSERRY

(Ackunowledgment}
THE STATE OF TEXAS }
COUNTY OF

Before mic, the undersigned authority, on this day personally. appeared

o] .
T o subscribed to the foregoing instrument, and acknowledged to me

knowfr ta.me la-ber)hc'pcrson ............ whose BamEG..eureeer .
t ,_':33-';“: - cxc?u‘lcd the same for the purposcs and consideration therein expressed. < /
A5 e ted, e

{o)-ond seal of officc on this the JAE ayot A . AD. 1942

: h('iiv:n under my hi pl‘_’ : ; /q/ é
2 Pkt ' Denaete . 7(/{"-"‘! I o Lo fcx e
' :\ v ::— ? ANota'ry Public in and for ’/I Caunly, Tex}s.’
w T : ';\farq £ My cormission expires &AL 19044,
N TN mrsz,zf,w; —
Mt e S (Printcd or stamped name of nolary)
o .

(Corporate Acknowledgment)
THE STATE OF TEXAS
COUNTY OF LUBBOCK

- Before me, the undersizned authority, on this day personally appcared SAM HULSEY .
President of NORTHWEST TEXAS EPISCOPAL BOARD OF TRUSTEES
a corporation, knowa to me W?grs_pg_‘ whose name is subscribed to the forcgoing instrument, and acknowledged to me that
he executed the same for tht pﬁ;'p'f)’scs and consideration therein expressed, in the capacity therein stated and as the act and deed

[ .“‘“nulln;““

of said corporation. ’,‘- . : ‘..2 QY o L‘*:_,’ .
Given under my Iian_d"a_l;“ﬂ,.si:'a‘l. of officq ¢p.this the /" ;f,@ day of April , AD. 19 82.
‘¥ s "‘."__ vi R . A
PRI et e i@%&ﬁ%ﬁ‘ ....... dﬁ%%f" ;
- Notary Public in and for S¢dte of coaney, Texas.
\ A My commission expi F-AL 10£4
GV’/J,-“F £, Zﬂﬁ"ﬁlf .

(Printed or stamped name of nota )
EXHIBIT A

First Tract: That certain tract of 2,361 acres of land out

of T. J. Moore Survey No., 11, Abstract No. 5908, as described

in a deed dated November 21, 1962, from Henry Charless, A. D.

Rust and Lloyd R. Hershberger, Trustees, to Charles J. E. Lowndes,
Lee T. Bivins and George H. Quarterman, Trustees of the Northwest
Texas Eplscopal Diocese, recorded in volume 443, page 420, Deed
Records of Tom Oreen County, Texas, to which record reference is
here made for the metes and bounds description ofsaild tract of =
land. AT e

Second Tract: The north, or northwest one—haifé(lfﬂ) of Lot

Taenty-one (21), Block Two (2), Sectlon One (1);; CLAR-MOR H;#:.Id"f{'fs;;‘z | ‘/(

an addition to the Clty of San Angelo, in Tom Green County,
Texas, and being the tract of land conveyed Dy Baugh Lewis and
wife, Helen Hale Lewls, to the Northwest Texas Episcopal Board of
Trustees by deed dated January 31, 1969, recorded -Volume 531,
e nah  haesd Rennrds of Tom Green County, Texas, to which



EXHRT .

NOTICE OF CONFIDENTIALITY RIGHTS: IFYOU ARE ANATURALPERSON,
YOU MAY REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMATION
FROM THIS INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE

PUBLICRECORDS: YOURSOCIALSECURITY NUMBER OR YOURDRIVER’S
LICENSE NUMBER.

DEED WiTH YENDOR'S LIEN

Date: May 24, 2005

Grantor: John Glenn Polhemus, I and wife, Mollie S. Polhemus
Grantor's Mailing Address (including county): P.O. Box 549, Miles, Runnels County,
Texas 76861

Grantee; Episcopal Church Of The Good Shepherd, a Texas non-profit corporation
Grantee's Mailing Address (including county): 3355 W. Beauregard Ave., San Angelo,
Tom Green County, TX 76804

Consideration: $10.06 and a note of even date that is in the principal amount of $85,000.00 and
is executed by Grantee, payable to the order of Texas State Bank, San Angelo, Texas, a state
banking association. The note is secured by a vendor's lien retained in favor of Texas State
Bank, in this deed and by a deed of trust of even date from Grantee to Gary D. Cox, Trustes.

Property (including any improvements): A tract of land containing 5.287 acres, more or less,
and being all of HILLSIDE TERRACE SUBDIVISION, a Subdivision of land in the City of
San Angelo, Tom Green County, Texas, which subdivision is recorded in Vol. 4, Pages 486-
487, Plat Records of Tom Green County, Texas, and which subdivision is also found in Cabinet
D, Slide 21, Plat Records of Tom Green County, Texas.

Reservations From Conveyance: None

Exceptions to Conveyance and Warranty: 1. 25' building restriction line across North side
of property as per plat recorded in Volume 4, Page 486, Plat Records, Tom Green Conaty,
Texas. 2. Easement for alley across East side of property as per plat recorded in Volume 4,
Page 486, Plat Records, Tom Green County, Texas. 3. Any prior mineral severances 4. Any
easements or rights-of-way apparent from an inspection of the property

Grantor for the Consideration and subject to the Reservations from Conveyance and
Exceptions to Conveyance and Warranty, prants, sells, and conveys to Grantee the Property,
together with all and singular the rights and appurtenances thereto in any wise belonging, to
have and hold it to Grantee, Grantee's heirs, executors, administrators, successors, and assigns
forever. Grantor hereby binds Grantor and Grantor's heirs, executors, administrators, and
suceessors, to warrant and forever defend all and singular the Property to Grantee and Grantee's
heirs, executors, administrators, successors, and assipns, against every person whomsoever
lawfully claiming or to claim the same or any part thereof, except as to the Reservations from
Conveyance and the Exceptions to Conveyance and Warranty,

The vendor’s lien against and superior title to the Property are retained until each note
described is fully paid according to its terms, at which time this deed shall become absolute.

Texas State Bank, San Angelo, Texas, at Grantor's request, has paid in cash to Grantor
that portion of the purchase price of the Property that is evidenced by the note described above.
The vender's lien and superior title to the Property are retained for the benefit of Texas State
Bank, San Angelo, Texas, and are transferred to that party without recourse on Grantor.

When the context requires, singular nouns and pronouns include the plural. Ad valprem
taxes for 2005 having been prorated to closing, Grantee assumes payment of same. o

Wplhemeor Puveséliorme

Joey Glenn Polhemus HI Mollic S. Polhemus

State of Texas § County of Tom Green  §
This instrument was acknowledged before me on the 24eh day of May, 2005, by John Glenn
Polhemus I and wife Mollic S, Polhemus.

(Notary Seal)

P T L ietedrialelpikobinke

Ty, J. NATHAN CLARK

ff% STATE OF TEXAS : Cﬁmmmsxon Expires:
TRy My Commission rint Name:
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CERTIFIED COPY CERTIFIGATE ~
STATE OF TEXAS mum;{ym%’jgggg%ﬁgﬁgl}!;ﬁ;
| hereby certify that the above & & true® cieet
copy of the original record on file in my pifice.

Sheri fIfVomﬁi"}'n;-Q/D;r;//'z'{:t Cler K AFOT Gnpen, Taxas
Atie
- b

si:

DY C FTOMGREEN  }
COUNTY Q
| hereby certify that this lnstument was FILED In Flle
d at the ima stamped
FILED FOR RECORD Noer Sequoncs o B e oD n o Gl Puble
Records of Real Property of Tom Green County, Texas on
OSHAY 25 PH 3: 1§

MY 26205 .
ELIZAGETH 17 itL adef 4?’“ i /{
COUNTY CLERK \ ‘ {
EOUHTY OF TGM GREEN, TEXAS 3 ELIZABETH MCGILL COUNTY CLERK
i 7 TOM GREEN COUNTY, TEXAS
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